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PREFACE. 



The very interestiDg and important subject of the fol* 
lowing pages was originally intended to form a title of a 
work on Legitimacy, now preparing for the press. The 
completion; however^ of this work having been delayed, 
the Author has been induced, on the representation of 
some whose opinions he highly values, to submit these 
sheets to the candid consideration of the public in 
general, and of the legal profession in particular. And, 
certainly, no period could be more adapted to this pur* 
pose than that in which two cases on the subject, having 
excited very considerable interest both in this country and 
in Scotland, are now standing for hearing in the House 
of Lords : — Birtwhistle v. VardiU, on a writ of error 
from the Court of King's Bench^ and Munro v. Ross^ 
on appeal from the decision of the High Court of Session 
of Scotland. 

The Author has only to add, that, although the work 
may appear small, he can confidently state, that no point 
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connected with its title has escaped his observation* This 
is the first attempt to collect and digest the decisions 
and doctrines, according to'whicb questions of Legiti- 
mations must be decided. And he may be permitted to 
st(Mie» that .|ie has developed, some- i|^plk»tioDs of re- 
dilrfdif>tnid|lM> ^Ittelr, wkiW di^ iiprnovdr he hop« 
may be coniidered eorraet. 
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LAW OF LEGITIMATION 

• f . . • • • , 

SUBSEQUENT MARRIAGE, 



Both by the civil and cftnon law, children bom before 
marriage are rendered legitimate by the subsequent inter^ 
marriage of their parents, subject to certain qualifications. 
This was established in tlie civil law by the Emperor 
Canftantinej as a temporary law applicable to past 
concubinage^ and to children born before the date of 
that law. It was afterwards confirmed by Justinian, at 
whose hands it obtained its present enlarged application. 
It was adopted in the canon law by a constitution of Pope 
Alexander III., A^D. 1160- 

Justinian appears to have been in some degree actu- 
ated to the support of this institution, by a consideration, 
r believe, not hitherto rema:rked. This is to be traced 
as resulting from his impression, that the birth of the 
children before marrie^e produced the affection which 
caused the subsequent intermarriage of the parents, aud 
so gave occasion to the legitimacy of the children born 
thereafter*. 

* " Nee non <o«, quoi nottrat awpiexte 9nnf comtiMionetf per quatjituimui 
it quia muHerem in $uo contvbemio eopu/averit, fMt ab tniUo t^fectum^ 



2 The Law of LeffiHmaiion 

And there is certainly a colour of rea^oa and of justice 
in ordaining, that they iifho were the instn]meiits'--<ab- 
though, indeed, the passive onesr*^f producing an ac- 
Imowledged benefit to society, a^iH^Uas to individuals, 
ahouldknqtdiemsdves remain wholly destitute^ Tliou§^, 
at the sanne time^ it must be adnoattedi that the policy of 
legitimation hy subsequent marring should be decided 
by its in^qicemimt or nfm-inducement to tb^ coiamittal 
of the offence of concubinage* But its displajring a 
facile and certain means o£ purgation^ and that wholly 
without penance, may probaUy tend greatly to the 
former alternative. 

The institutionof legitimation by subaequent marriags 
prevails^ with d^^ent modifications, in most countries 
in Europe^ It -does not exist in [England ; it do^a in 
Scotland. /Dju^ chief intent of the following pages is to 
supply, thesis iacts to the institution of real or h^itable 
successipn in En^and and in Scotland ; and to shew> 
generally, the reasons and principles thence residting on 
which a man. is capable in qja^e country, and» at the same 
timet incapable in aaoth^r^ to succeed to property* 

To this end, I shall fi^st endeavour to point out the 
infippbQa{)i£ity of those ptf^qoipj^s, which have at times 
been urged as the teat for ascertiaining the effect of a 
aubsequent majrrtag^ on iissiiai previously bom; I shall 
then assert^ aid I trust be able s^sfactoriJly to miuntain, 
the only principle on which qc^ses of this nature c^n be 

fnarituli, earn tamen, cum qua poterat habere conjugium, et ex eot Uberot 
auttuierxtj pagfen ver^, aj^fetiitve fttctlSkmii tUam nt^fititUitr^ii^bMmeffia 
cum eaflKerit, et filioa vel /Uiat habmritf no» sobm edt Hb^ir^ ff^pMt 
dotem editi nmi, juttot et in potentate patrit esse; ted etiam dnteriores qui 
et Ht, qui pottea nati tuntf oecarnnem Ugiiimi nomink pntititenmt^* — 
last. lib* vlfUl,i2w , * 
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legally and <x>ii6titationalIy decided* I shall not, how** 
^¥^5 dedine the atatement and diaeoBsion of any point 
-which I taaf find btsariag on the general question. 

I. Lex hci contrtKfhn of the aubte^ient manriage ia not 
the test for'Aiscovefring the legitimacy or illegitiinacy of 
ohildrea pteviously bom, when legitimaey is the ground 
of dafan to' a dvH right in ancfther oonatry* 

For, finite it by no meant appears, that legitisifttkm 
does follow as a neeessary incident ev»n\there) to every 
subseqMnt marnfl^ eonftraeted -in a ccuntiy ia wfaidi 
legittmatiofi, as a general principle, is aliowtd to pre- 
vail ; on the contrary, it can be shew A^ that a marriage 
contracted between aliens, although defBdieiled in snch a 
country^ does not convey this privilege of legitimation 
even in the very place of the contraet'^Tlius^ itia stated 
on tfaemulhority of Bullerwi^, an eminent French 
lawyer^ ' that English persons, having a child in Eng-> 
land bom in concubinage, «.nd €6ming to remain in 
France, and being there married, not having been natu* 
falized, do not by such marriage legitimate the child, 
quoad legal or civil claims in FVattceJ Though, at the 
kame time, the marriage itself, if contracted according to 
the ceremonial of the law of FVance regulating matriages^ 
would, undoubtedly, be vaSd itt that country. 

Secondly, children bom before marria^ ate held legt« 
timate in one country^ from the fact of a sdlNieqaent 
ihtermarriage of dietr parents in another countryr in 
which it is the express and positive law, that the mar* 
riag^ has not the effect of legitimating bastards. On the 
authority of Mr. Butler f it ia stated, that, ** By an 

• Vol I. p. 62. t N. 1 . Co. Lit 245. a. 
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omH dtimdience of ttie Zlst of Juoie, 16661. ^t was miA^ 
judged, that if a person marry in Englanjd a. wPQ^^j ^f 
wk9m Im had children previously i9 .^ .mmi^Vk^^ 
akSdvm bom in Fiwce are.legi^i9[«t§4.hyjt;»:iiud ac«; 
^ne alLibe.ri^ts of legitimacy rupcj^r i)^ JS.m»ph hw".' 
Uii^. /{Hin^ijpie e«l«d. in th^ ^aa^pf Gm^a'm wUdk the 
Kama(^i!»^viif(J3fee»ii$el^atedin fvgl^^y the children; 
pmi/iwai|C)ik>rite«0re^.never^ to civil 

pnffwtB in. Fiiaw^^ i ^ What becomeis of lex loci cdnirnQius 
]ii>iAwMJeit»^Pn ni^ iapplication i^ di^ctly negi^tived. 
rFvitlikmhiMT^fk to^^y.tl^tXbc^ legal QOOfeqiiences of 
aarriagaii^^nieiaLMilttt depmd on the law of the place 
iii>hiphJtis.'^^$|fdl^mto, is es^abhshed as iiroopTect by. 
t)ie divorce ,C%9g| (^1816. The- aqpiaigiilf j»> Aye caaea 
iiras, ithati^aD^^ngltiih mamag^ mn^t be indtssplfible ia 
$(K>t]iaQd^)Mid)^y t^ause the pe/rsqaal s^tus continued 
when the.^c^o pasaed into another cp^ntry* .bnt, .^f 
fartM^ ibf$Avi»^th0 js^tus of xpi^rr^age, wf^s. con^tifc^^; 
by exjure^s q>ptraQt ^nder.^^e law of England, ivbic]|. 
:q)eciaUy fixed iibJi^disfQloJ^le^; .and thatthi& stains coi^di 
not tberefpi^^l^ chaff g?4;>^^<¥>A. violation of tlM.a^, 
tpcU X^tjifrf^GE^n^ p^,^}ff?}pPj nnanimously held this, 
aigttttont^Nwii 9R4. Aev divpfcgs themselves good. . . , . 
Ojp.4^p$hei^bftftfl,;I.^l^j«fll^ware that the English 
Iftw hpHii th^^iS9fl*ti§h djjwi»B;{qf,;the Englidi marriagp. 
void,.vih)eiRi|i|..^afl^9fp. touc|]|ing ^, fi^t in Englaad is 
invfdYed. (^thejton}]^ o^, I subfldit, to which, the laws, 
of En j^and^are applicable) ; i^i^ mahes the point still 
rtroogtr. . For the .l^cottish 1*^# on the one band» di-. 
vonaea the parties^. a^^q^A th^ English law decides the 
marriage indissolnble^ and sifidbi, parties are absoliitefy di- 
vorced quogd the jurisdiction of the Scottish law» and no 



<SVoitf^H^tt:lr k jgoed by (be Urns of Scotknd, htA i«Mtfli: 
A[«(jbti9lI^fiAi of tbe lA^B of Ibgland ; bat it doe* oot 

their oWni -^ tWHC^llti^aly^f^^1k#^d^^ 

try not goteM^i^ flifetdtblSFi Vnieiraclliitt»itrMMdjti|defr 
the bm of iSkkidaifid, tbe law of tilait ^^antry detenmbei^ 
it; lAien it itf raised utidfer ourlciir/ A.at' detert^i^iL 
And alfiiough fiieHoBseof Lords here ba|ip0iii to be* 
the 8upienie Court of Appeal fiom fh^^^AeeisiOii oltbe 
courts of Scotland; yet the House oP" hcfri^, ^IMt^ tx> 
determine a queation' on such appeaft^^^iofr^' asl> 'strieHy 
bound to decid^ %refeably to ttte IawHb^9i06dand» a^ 
they are, in an Errgtish* appeal, fO' deeiitS^ptitOfroMy 
to' tke* tew of this cduhtry. If,* ther^for^, «ft^4 ^ip^et^ 
in Scotlaridi of ^n Etfglish maitiagfr, «ir diitfit iaf tom of a' 
subsequent marriage bf'oneof'tfae piiitfe«, (living the 
othet) trith a stranger, ahdf-^^'quidflfibh be raised in thei 
House of Lords, on ap^MF1l6m^ad(N^i*i6#'4n^"^otlMt|' 
whether sueh child is f^i&mL^ t&iAkA^ UMls 1tt>fl«o4k 
land, the court of appeal 'ffifbM^^k^ttiild>d^(ftaiAi^ 
the law of Scotland, ^^hieh'hdlff^Kli^^^ffiVdrt^igddd'f laMd! 
not according to the la# ^^^ti^tiaaflf^^iAdtSli iedfk€B.VbBr 
prior marriage indrssdRiiii^J f^ id'^tbto ^a8br>thani 
could be iio qaertioti c^^^ik^^lM9'{^yv^Aklil $eto> 
hereafter) ; the onlypoBM^ Miilg the rigM to iajfei* 
lands in ScoOand. Bbi ^ih&^question had boM 
with reikence to ifihetSli)^^tei^ ill' BogImd>th^ 
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fioD^ on tbe Y^ same principle, must bave been prff^ 
dsely the reverse. 

These points severally native the idea of let loci con^ 
ttaetU9 being the principle for deciding legal claims in 
cases of Ais description ; and at the same time, they all 
strongly support this position, that tbfe law of the conn- 
try in which n qtestion of right or privilege is claimed 
must rule the decision. 

I may here observe, to prevent all ambiguity, that 
nnder this, and the fcAowing head, I do not include that 
claim or right, ^ich is confessedly to be determined 
by the law of the dotnici/e, viz. die succession to personal 
er moveable property of an intestate ; this is a case beside 
tihe present part of the question, and, as such, will be 
treated hereafter on its particular merits. 

IL Legitimacy impressed in one country, is not a 
personal status necessarily following a man all over the 
woirld, or even into any other country, and enablmg him 
to maintain there a civil claim on the ground of legiH^ 
macy. 

By the imperial law, <^fldren were rendered legitimate 
either by adoptmn^ by rescript from the emperor, or by 
the subsequent intermarriage of their parents. All these 
means may have equal efficacy in legitimating in their 
proper countries ; but it ekhnot be maintained, and never 
yet was ef^n urged, that persons standing in either the first 
or second predicament can ckim succession m this coun«* 
try, or even in Scotland, on the ground of legitimacy. 
Bastards in Scotland are indeed said to be capable of 
" fejfffimoffoti ," by letters of legitimation ftoni their so- 
vereign. But these lettera, though they conta^tn high* 



soH^ding cUusaa, have no tendency to hurt the right of 
d&ird parties ; they merely enable the bastard to dispose 
af his. rwmaiUe estate bg (eetament. ^* The ba0tard is 
not tbeiefore entitlodi in consequence of this sort of legi- 
timatmi, tp^a bairn'&.paif of gear, npr to any ^hase of hig 
bther's. sncqeftsion.V* 

The Pope nay grant a dispoisation to make an. inces- 
taoas marriage legale and the issue consequently legiti- 
mate) but will the law of Scotland or England bend 
to the authority of the court of Borne, if the progeny 
come here with this status of legitimacy, and claim the 
rights of legitimate children in either of these countries ? 
Could a child^ born of such an intercourse, be heir to 
land in either of these countries ? There is no more 
magic in the legitimacy, whether it be obtained by adop- 
tion, by rescript, by dispensation, by subsequent inter- 
marri^e, or by any other means which thjS law of any 
country may ordain for producing this effect. Then if 
children are not legitimate, from one acknowledged form 
of legitimation, existing by the laws of a foreign land, 
because it is contrary to the law^ of another country, how 
can they .be rendered legitimi^te in the latter country, by 
any other means equally contrary to those laws? I con- 
clude that legitimacy, implanted by the laws of one coun- 
try, does not necessarily enable a man to maintain 
claims, grounded on the fact of legitimacy, in, any other 
country ; in other words, the personal status said to be 
implanted in one country, will not govern the local law 
of another country* 

A mfltn, considered here a bastard, may indeed enter this 
island, ^nd sitting down quietly, enjoy his statue of legiti- 

■4 

• Ersk. Inst. 1. iua. 10. § 7. 
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macy implanted by: other laws/aiid he will ubifbe idtiM 
fered Tvitb,; but the moment he hfealgs. forth, dbflieiiligh^ 
rights a^nd pnvilc^es by the laws of tliisrirfe^ljii^ ^esKCliiH 
siy^y>;ap|)e4aiiuDg to legitimate .ldQ^ihe.mU;fi«id,Aiwt^ 
^]^}:^, he >hf$ < imported hia peiN(^ . be' ha3 mA : w^j 
£0^d,th^;law c^ a f(»eiga lapd» for .the . lygwibrfjon 0t 
l^riti^ ^gHts^ / The yeifyideaof)* w|p|i-»aaiiiyiog»abeiik 
with him, all p.Y^.4^e .woild,*asp<prt$Aii^))C>'&eil^M»^of a 
pajticular.^cofaptiy^ for the regalatiil)&i'0fia4^..daim.he 
mjE^y ti^k fit tp make dariqg hia jonroey thro^ Ubi^ 
^i^m:^^>^WH^wm; the ab3i»dity:of jUie.jmM^ 
wQuld .iiptkbe'extmded^ were itbdd* that^a man xxif^ 
carry the ** sHM^ at large** about with him for the 

^am^purps^ i i 

. Nor dp therfistes iof Sbeddan f}« JEUarkk^^aodof ilN^ 
Strathmprejwenige ft militate^gMBiat tbe|iQsitiatM hoe 
nia^Qt8i]:^>;^QP the ccmtrary, if viewed in their proper 
light, it will be, seen that they do not support the prin« 
ciple of the /tfo? lodamtrackOMr ot either 6f due jether doea 
trines on which, a personalr-slatns is giounded^afi guidmg 
the decision of a daim f^wmnded on an sieged >legiti«^ 
macy. \i^ tb§ former of the^e caae% amas^maiiMiitt 
Amer,^^^i1ltere (fee . l«ar.i)f ^egiitimatteD, by stdbsecpient 
marriagpy^@^rtaiDl]i4id tet^evaA; ,in the latter, amai^ 
131^ ;i^^MQtita$te<iin;£i^andy< where this law of legi- 
tiipfuti^^pi)l^sMd)yLdpQBon0t:ex^: in ^wcase it was 
deQi^etJU tba( iatiue 'bdra biBttrel the marriage* of the 
pa];efiAf,)i«;$repQt kgitimale ifisfithe purpcse df succeed*^ 
ii^g ^Q the titlie mid estates jammxed to a Soeitish peer* 

^ ; in ^Ao^caae it waaheU Ihatissoe^ siipailavly placed^ 

/ . . . - . .' . 

- • • I July 1803, Fac. Coll. Affirmed H. Lords, 2 March, 1808. 

t H.lx)*d%M*rcM825(. ^ ^ ^ J 



ewlld dbi>iiik«Mdi 4)0 ^beiitabte prapex^'ii^ B^ttiM; 

iA>8c$ilmjiim^cfk^Bm>p^a^wr inetdefnts aftuex^ to 
tli0M,Iby^tUe»iimhii«pdfliItt#of tS^ of whidf 4s 

hij^iltolidWtorduUMiy pfeviously lK»rti rf'th^ bbdien of 
the fyoftttk^HKvAjM^ •(imiam ree^ricftok. w^^ftfi^ili^^^i <n^ 

• Thedscipi0D)in/tltf^Q^^ owes; do«»Jfl6flP9af&^^1el^ 
saarrtfl^<taiii^eoiytf%cliMl kh EngkMd^^ d¥ ih ^jimeri^a, 
but on tbe.'ftctiofitiifiti^ifaaving beeirbiWlradtMl2ii<jSedf^ 
&n^^ nid, (HI ^tiiU actonnt^ the ctttbittit^»^^Mteckti^ 
pot efititte(MD' the 'behefits in ScodMdV'^hieb reiktill 
from a contract formed in Scotland. Thtsse decisions 
do not in any degnd^ touch the pointab£Bthe bflfeiet^ as to 
Scottish lights, of a mairinge bad imianobl^^^^ country, 
ia (iriiiphi legitnnaboD'by iaubsaqnent mAinss^eii^^&Uowed ; 
and(fwtt ifacqfiereirdttoMed'^^fit/tAiditja ttiinliige*^;w>uU 
havi^ iheisam^ efiiectliiB &Ggtiitod;^as^if\tlk$^h&ctti^li^ 
^&;il^d/iict^^aitiam2». yfdiiaici'MyMiii^ no oontmdictioa 
of t^er,dfioikon& oixthejoonwrpeicifcitfait ptoporition. It 
would raei^.;beiTeoc^n3Biiig^laiis;}'.'iii^fiii94li&«iBkice, the 
9ama'e£KJ(d»i^.o¥v» ; itiWQulcSctnet^Iftibe^isii^o^tiledgiiig 

the. piopvbty lof' the prSunj^ioC fiilHi(i$i««litew'^atitftJng 
iu.aforetgci land» ra'Sbo}^iwkgp&\m^xflti^^ 
tus, as ^ prindple . 4£:^^mca^^linl^ik^ 
foreign la)(va to conlfokifiBnls^fitbdy^vtRiidjiih ttilscase, 
be nuuufestly acting odithdir^mai ' Jhlt^^itf Sheddan v. 
I^fiick;- aad'Ihe SfcrnlhiTwireJC«ge»- itfaey Muid- tiot recog- 
nise ih^spiiflcqpile^ of 4hlHdoi!MBda»ry in those'of a foreign 
country, when those princip][^eg did no^ exis^t; and the 
laws of Scotland wiljLwjt give a gwater effect to a mar- 
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riage in a foreiga country, than tht Idws of tbftt* coUtitiyi 
gave to it. . 

At the same time it must be ob«ei?ved« that the authoff 
by no means presumes to assert tha^ tha laws of Scott 
land will* in the case of Scottish ^Iftips, ac)wowl9dgei an 
JegitimatOt issue of parents subaequentfy intemiarried in 
^fomgn country^ even aithougib the law of the country 
in which the maifriage was made ga^ve iJL that effect there. 
This pointy he believes, has nevw yet lulled for I^al de^ 
qision^ When it does arrive, it must depend upon the 
principles of the law of Scotland* inducing or withhokU 
ing the extoasion of the effect of a Scottish marriage^ 
to one contracted within another jurisdiction, the law of 
which, in this instance, is similar to their own. All that 
is contended fi^r is, that deciding for the legitimacy in 
9U0& a (xue, wemld not be a violation of the decisions im 
Sheddan [and Strathmore. These cases have settled 
this : if a man marry in Afnerioa, the succession to his 
heritable property m Scotiand ia r^ulated by the law of 
Scotland ) if he marry in England, his Scottish rights 
are determined by the Scottidi law. In one word, the 
cases of Sheddan and Stratbmore, instead of bowing to 
the lex lad eontmct^S9 or to personal status, firmly esta^ 
blish the supremacy of the SoottisK law as the decider of 
Scottish claims. 

In Sheddon and Stratbmore. the principles of the 
Scottii^ law of marriage were decided not to be capable 
of extension to a foreign maxriag^ founded on principles 
o]>posed to the law of Scotland. And however the law 
of Scotland may recognise foneign law so far as it runs 
parallel to their own, we may rest assured that they will 
assert and act upon their own whenever a claim to Scot- 
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tidhiightu if BDaiDtaiiied <ia a principle of lav contraveoii^ 
theifs.' For proof of this fact, we have only to lode at 
fte law of Scotland with respect to mid-mpedments. 
By that law, children born in incest and adultery cannot 
be legitimated. ^< Then as to an intervening marriage, it 
is is said that there is a fiction of law which sapposes a 
marriage prior t6 the Inrth. The Novell of JuttiniaD> 
however, say^, that an intervening marriage shall )iot bar 
legitimation. It was the canon law which introduced 
the fiction^ to prevent the children of the intervenkig 
marriage being - deprived of their just rights. In HoDandt 
the canon lair dn this point is not received. But in 
France, the intervening law does not bar legitimation ; 
aUhough the ehiidren legitimated are hekly quoad their 
rights, as younger than those of the intervening,marriage. 
In Scotland there is no authority as to how the matter 
standa; and the question is still open, at though certainly 
we would not idlow the rights of the children of the in- 
tervening marriage to be defeated.'** This is from the 
reported arguments of two Very eminent Scottish advo- 
cates, who were arguing in mtpport of a right resulting 
fiK>m an allowed legal marriage In Scotland. This state* 
ment met with no contradiction ^ neither could it, for it 
was a true statement of acknowledged hrtr. Then^ sup«> 
pose a child born in Holland, before whose, legitimeltion 
the parents have become married to third pefsohs, and 
have children, and then are subsequently intermarried, 
would such child defeat the- Scottish claims of a child 
by an intermarriage, on tJie principle of the law of Hol- 
land, when opposed to the admitted law of Scotland f 

* Munro V. Ross. 5. Shaw and Dunlop's Reports of Cases in the Court of 
Session; 611. 
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If t&e laW of Soililaod be altered to nwi^t Uiif WM^ii 
must be tfR-oitered to meet the oppoiite eiM^wlNBll 
oceteHfriHg in Pfittce, vilaete^difyBsAlim prtrtaUt ^ 
Bitist be !«gaiti altered :to meet ^»oiM» otMMil^-iti 'A 
tbetdiffiffetit natibnsof die vtoM^AknAMk'iJtm priii6i^<» 
offthe^t^fthrarilaiw does not exist ;.:&^:'^«RiiMtt4)e ii^nre-^ 
dteibl iW^uit. tl^^pfinMples tif ithe^iiMi ^if All' odKsr 

<jf»isdtrid^^^M(ic^i^>iii9]r b^ bntagbtfowiaxdi iuQteiMliyiv 

ais^^cjpt^^^ift^ thii^dbotnae ofthe-oftfioti-law*' And tbis i^ 
Bft t ifl ^' W <d|imtoa -cinl rigbt n^y-be kwlotuted ix^St&L^ 
htdd,'igniii«dtt*>on:tpeisoiial legitb^^ >eidier irdim tjie^ 
lex hm mnhhebQilt ''or the {rface of birth, in mtoAet'^ 
cmnAry^ which fa^>it8 foundation in an ineeBtaioos .or an 
addkemiw ioilMDbttiie ^^-^can it bt ^Miiitaiiied that the 
pOMtive^iiii otf J aisotland or Eo^iMmi^ mMek eltctodes aH' 
such persons frbm* the rights of^l^glteate^childfeD, irfll . 
be abrogated' to kieet ikds penpaal stains of legitimacy? 
If the doctrine of personal statnaor iex lod'ikikttVK tuw 
were tO'prevMl, the law of Scotland timsftbechatiged and 
tnrhed about, and poaati\>elyax^ nulled, to suit' the contrary 
legal id^as of evety^Xzher eoMtry in the WOtid; until at- 
last it would have' no 'law of Its own left at afi. Would 
the mbst'dUtging nation' on 'K^e; face of Gr6d's earth, for 
tbe'pttT{io)ie,iif>fifraQitlSiig ttueh^abfiurdities as these, thiis 
sackifiee / at' Ihe >^ioiie^ol ft^at juridical phiintom— ;/tf9 
groiitfiiviV' tiJME^'^hickfprilidfdci; deUberataoii, andexpe^ 
riciaoef feci^e lestabliiHiM iiod: ei^nfiniled as their municipal 
lalw ? • iThere' could be no'ioevnito^ genthm of such a 
nature as diisy withoaft>« direct ^viohtion of'tbi^ tery' 
fiiBt paqoiple of internatipnal taw I aod this biiiigsin^' 
to observe, that, although the doctrine of personal 
status is generally supported on ihe 4ipeeiotti^ pretext of 
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ittpKHetimtl \mr, its adoptioB is! opposed, as I md be* 
imip' to ila gmod ptnd fuodflBSMOtal principle : viz., that 
i^ca(ri^taand;pdYileges axe tobe adjusted aad deter^ 
m^ ky ^ii9 fnmMpc^ pkc^, in which ^.tbi^ 

]f9(^(,^piijvii^ iaclaiiTied. 0n this hea4 itwduld-Jse 
aaTawei?eiiaiytivftstd..of;tii]ie to^ uiige withmrttte^^.ithe 
\9^9B of eyory independent aatioii . adimt^ it. -Apd Icbavfi 
r^Q bi^tation inaffintiogi tibat, iaany^ind^pfifidept »9U>(m»> 
9^ perseofil/statiMf^i-baving ;forits. foundbtidti hXihfslnQn* 
iraqtHs, . the ptaod of bktb, or tmy joHim' principle — o^ 
^jioffld to iiiiVliici|>al tow^ never ttiily. governed the:der 
o^ton of a singWjcc^e Wf^. the .creati()ii^,5]tf this worid. ^ 
.. Hayi^gendeavpmied tQ' shew tbat tbo^i^ hch aonitucUiis 
is t¥>t.the',^ii^j$i9iusg.principle for ascertftiitti^ Jeigitimacy ; 
t^^t a.8,tatus of legiliQiajcy implanted ,J3^y:tW laws of oqe 
q^iintry .^s not qeces^alrily make a n^ftOnl^tMAftte \n 
anot^^^ f^n^y, I sh^ll proceed to mai{;/ej a few obserrr 

Y^a^^j^ff^i^Ji^.^^mif^iu,^ .,..^ ^. ow 

^,^1. , ffe^d^^Ha dQfl$ mt (goyern questions of «:fai 
(^^^lffi(a^^ ^iH^stHc^r TJ^ f ju^^^ion to.per^fQnal or 
i]|^^^qiJl^.]giWW^]l:<>f5iBH9M^ iiljft^V'tetxrf t>y.>tbe \w 
qftlhe/^omp^ler^is i^a4ini|*B*,<in ftlltJlMind|itl*u'. . - < 
,^,J^ts,fl59gbiatifflg: aatajm i»*flti«fi»g). tfe# j}»ttJfeteyhto,the 
gSWRal^iff plillip4):of thifesj^eok^f^icf i9i<»pf rl]9,$i<bI]C0i(iM 
qufpesBiuryik. aa a:Inait9lr;Qfi.(toll^^•>ill!:QrdfifJtO;avoidiibe 
aipltiatifig'Of the kws of ^bk^diffisiipnt cdnnCkM^ tjnatigh<. 
i^^[;h.i^:I!^liitbl6 to beiAitfSiBed, ii^^bM^vibtii^aaiai 
8)»o|(l4j^»q;^c|fW^ed for itax^fjenenal. goiveFcunent . For^ if 
t]}i^,7e^pQ|)tb^ C8«er.ev)^:t)QWt2ry9 inwhicb a.portion. 
or^i|..^^st|i^^'sf,.prop^yi bappen(9d to be deposited^ 
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would natttfally apply its own laws towards ha dbtribu-* 
tioQ : this was not convenient Then, for the parpose 
of ascertaining the general position of moveaUe estate^ 
and henoe that law which, with the least violation to the 
lex loei rd eiim^ should operate upon the aggregate of this 
species of prc^rty, it came to be established that the 
law of ike domkUe should prevaU* And this is no violmt 
conclusion, when we reflect, that moveable estate, as iU 
very name and properties import, did wholly primitively, 
and even now in bulk does, actually follow a man to that 
spot which he has selected to reside \xk aelds domkUe ; 
and to constitute thiey he must be there *' anhno rema^ 
nendlf^* " nM latemf pennies, rerum ae foriunarum 
Buarum eedem cowHtuU.''*^ This is the domicile ; and this 
is it, as is shewn by the definition, because it is the seat 
6f the greatest and most material part of his moveable or 
personal estate* 

Now, I submit that the law of the domicile regulates 
the succession to personal estate, merely because it is the 
place of domicile in whidi the bulk of the property, the 
subject matter 9 and the wholes in presumption and con*^ 
templation of law (grounded on the reasons before given) 
does actually exist ; and tJbat the law of the domicile was 
originally fixed upon merely as a test or means of dis* 
covering the position of the things to be administered. 
And, when this is discovered, by ascertaining the domi^ 
cile or the spot, *' vbi quis larem rerumque cu: fortunarum 
suarum summam canstituU,^^ we still see that lex loci rei 
sitiB does really and truly operate ; lex dommlii is the 
medium (and, in this case, the. only medium which could 
with propriety be employed) for bringing into action the 
only power I can conceive operating on a civil right — lex 
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hd'Tei dkB. L&t damitiUi does not regulate the soc- 
eession to 2anc2, because Us position can never vary ^th 
or at the pleaft«iie of the person, and consequently be* 
oaase there is no occasion for the application of this 
medium to dispover in irhat jurisdiction the land does He. 

I tbiak I ion in aone measure supported in the con- 
structioa I bartr^ pi!rt on the 2ear dirnncUiii by ^bat fell 
from the Master of -tiie Rolls in the condusion fnf hin 
judgment In the St)dierftUe case. ^< What,*' says he, 
4* would %B the caaie upcm two contemporary and equal 
donudls, if ever there can be such a casa P I think such 
a case can hardly happen ; but it is posftble to suppose 
it A man bom no one knows where^ or having had a 
domicil that be has completely abandoned^ might acquire 
ill the same or diffisrent countries two domtctls at the 
same instant, and occupy both under exactly the same 
circumstances — both country houses, for instance, bought 
at the aame time. It can hardly be said that of which 
lie took possession first is to prevail : then, suppose he 
shouht die at one, shall Ihe death have any effect P 1 
think sot, even in that case ; and then ex necessitate the 
fev loci rei sita must prevail ; for the country in which 
the property is would not let it go out of that, until 
they know by what rule it is to be distributed. If it was 
in this country, they would not give it until it was proved 
that he had a domicil somewhere/'^ 

Looking at lex loci rei eittB as the fundamental prin'» 
ciple on which the Ux domidUH acts^ we avoid doubts 
which otherwise might arise on questions touching the 

• 5. Ves. 79U 
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distribation of personal estate* I can only attribute it to 
the Bon*observaoce of the principle^ oh which it is con- 
ceived Uie lex domioiUi prooeeds, that the cases- of Bal- 
foar .17. Scott* and Dnimmond v. Drummondf - have 
sometimes been considered as not very comfM^hensiUe. 
" In the fonner> a person damieUed in J^n^IaiuJ/died.in- 
te^te, leaving heritable property in Scotland, The 
heir was one of the next of kin, and claimed a share of 
the personal estate. To this claim it was objected that, by 
the law of Scotlandt the heir cannot share in the personal 
property with the odier next of kin, except on condition 
of collecting the real estate ; • that is, bringing it into a 
mass "with the personal estate^ to form one common sub-' 
ject of division. It was determined^ however^ that he 
was entitled to take his share without complying widt 
that obligation.'^ The qaesdon here in dispnte was the 
distribution of the per^onctZ property ; that property, in 
contemplation of law, was situated in England^ for there 
was the acknowledged domicile; then how could a' 
doubt exist as to the law by which this property was to 
be distributed ? What could the law of Scotland have 
to do with it? Here was the domicile, conse<}uently the' 
law of England, lex domicUiiy (or, as I shall presume to 
put it, lex lad rei sitm^ through the medium of the domi* 
cile) ruled the decision. 

'^ In Drummond v. Dnimmond, a person, domiciled in 
England^ had heritable property in Scotland^ upon which 
he granted a heritable bondy (which, I may observe, is 
very much in the nature of an Enghsh mortgage, being a 

* 6 Bro. P. C. 550.1 Referred to ia Brodie v, Barry, 2 Yes. and Beames 
* t 6 Bro. P. C. 601.) 131. 
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eoiive3^ce of land to be held by the creditor in seeurity 
of hi9 debt.) The debt was contracted in England. He 
died intestate ; and the question was, by which of the 
estates this debt was to be borne. It was clear that» by 
the English law, the personal estate was the primary 
fund for the payment of debts. It was equally clear 
thaty by the law of Scotland, the real estate was the pri* 
mary fund for the payment of this bond." It was argued, 
that here was a direct confiictus legum^ and a great deal 
was talked about the domicile ; but fortunately for the 
independence of the laws of both countries, it was deter* 
mined that the real estate must bear the burden. Now 
what was the real question in this case? Neither more 
nor less than this,— whether land, situated in Scotland, 
was to descend according to the law of Scotland, or be 
regulated by the law of England ? The law of Scotland, 
saying that the land in that country is subject to all the 
burdens, which by the same law are imposed upon it, 
the parties interested run wild on the subject of the law 
of the domici/e— -a rule adopted to ascertain the position 
of the [personal estate. The domicile was certainly in 
England ; the moveable estate was therefore here ; the 
law of England, consequently, operated on the property 
within its jurisdiction : but what could this have to do 
with the law of Scotland, regulating the descent of land 
in that country ? If the decision of this case had been 
otherwise than it was, it would have been decided that 
the law of England, and not the law of Scotland, regu-» 
lated the descent of land in Scotland ! 

This case of Drummond v, Drummond is a direct 
authority for the position, that the law of the domicile 
does not govern cases of real or heritable succession, 

c 



th^ succespion tp |aQ(}f fts w^U ips to p^roonal. estate^ tbikt 
0^en¥i§p a ipa^ may l)e^lf^;iti|ii4te to one {MUfme.. mf«» 
to ]^r9e(rufi anccefssipD^ ^iid» at the 'sametiiM, illagiiiiBate 
to £|Qpt^erj vi;?,9 to succeed to Iwd. Tbi* ajrgWQeat may 
sQi|^ ^p^ioiii$ §Oough, but. if we look to ^y tbuig fuF^ 
tlier tbi;^ wpr09» it baa no force* The feet ia« bi^ U na( 
pcafiabl^ by U^e ^ame law. If a man i^ legitimate to one, 
mi4 iUegttimate to tbe ptber purpose of wccessioot it is 
b^eaus^ tbe opppaed laws of two difiereut couatriea ate 
operating on tbe two different species of succession ; and 
because tbe law of one country does net control m 
govern tbat of anotber,-^tbe cause of ell which is, the an-^ 
cestor having ibou^ fit to fix his do^iciiei-^ui its legal 
signification — ofui of that country in which his land was 
situated* If he had remained upon his land^ instead of 
running into a foreigp country, and thereby subjecting 
bis moveables to a foreign jurisdiotioi^, his issue eould 
not have complained of being legitiautte or illegitimale 
to one purpose only) they would then have been legiti-» 
mate or iU(^timate, to succeed to both land onci goods ** 
If tbe uicestor instead of taking his money .cmt of the 
country in which his laud was, which country on tbe first 
principles of tenure ^eiy landholder is bound to sup* 
port-T-if instead of impoveiisbing itf by drawing the means 
of prosperity out of it, he had fixed hU domicUe ihere^ 
then there could have been no mistake in this matter: 
it cpuld not have been then maintained, ^s, in point of 



* This pbierv^tioB is qer^ioly i|ot directed to. perils movly eroauDg 
" the boarders^" nor even to persons crossing the seas ; but to those fixiiig 
their habitation, ** tanmo remanendi** in % foreign itnd**creatingj in techni- 
cal laogiMfi, <^ a dosiictle ftf oboicei" 
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fyei^ it never wa« the case th«t a i9W w legitimitd to 
me .purpose of suQcession, apd« aVthe same tmje«illfgi« 
tmate to.another by the laws of thisi i|or» I imagmp, of 
any otjbey coontry. 

It is allowed, that die law of the dopuoile rales the 
succession to personal estate. Now* under the statutes 
of this country, for the distri^utioD of th# persoiitl estate 
of intestates, none, but legitimate persons oan ^om^ in. 
If tb^ d<Hnii^ile be here^ and a p^son considered a bastard 
by our law-^tbough legitin^ate in the country of kh birth 
— ^is adnutted under the statutes of distribution, the law 
pf the domicile does not prevail. To admit this ca^ 
would be overturning a principle recognised in all contest! 
pf succession to personal estate»-2e3» domieUUf Put the 
case of a man dying domiciled here, and intestate, leay* 
ing children born of divers co-existing wives in Turl^Sy, 
who are all l^itimate enough by the law of that country i 
admit the contract there, and that the place of bii^hi-^ 
would the perscmal status overturn the admitted pfinf< 
dple of decision, the law of the domicile, wbidi expressly 
characterizes these persons as bastards, and, Uierefore, 
refuses to admit them to the exclusive right of legi^ate 
children ? If this were answ^ered in the 8ffirmativ9>-^ere 
is an end of the leap damieiiii altogether ; which lair has 
never yet been questioned quoad the succession to 
personalty. ^ 

If, on the other hand, it be admitted that tibe personal 
status is to be restrained, when opposed to the law of the 
domicile ; in other words^ that the law of the domicile is 
to continue to govern all cases of personal sqcoession, it 
appears, indeed, strange that, with respect to land, the 
first and most important property of all, the position of 

C2> 
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ifhieli isso evident, that it requires no m^cKwrn fer k&tet* 
tflinitig'thejarisdietioii in whicli tf lies, that it can be 
conl6]^ided<that a persons^ stains' dde& i^revAti in opposi- 
tion to the mnnicipal law of the ooUntity in which this 
prdpetty-exi»tdi : 'r-^ j^m :-'-ir' 

Boffe knii utvneiiessaTylto j^vooeed'ful^diidir4n^ the support 
dP iibgacttf)^ io^hei-ei 'is ati affi^fsfttiVe^tttidOtriatlscendent 
piinciple^v^niirig fevery right and tilbl^ ^o fernd, 

^ SefiM-e- leaving the foregoing pa^t oF ihi^ snfbject^ how- 
ervior, I vMgr iMbserve, that a single line' ^ 'argument in 
faarottT' of )egflimafcy jper 5«&sei^ueit# matfimmdum in 
general, groundefl. in the place of contract, the place of 
birth, and the domicile, or on any two of them jointly, 
is ' false. For, -pittHhe case of the contract in one coun- 
try, the &tr//kw>«]9other, and the domicile in a third, in 
each of which a ^different law prevails as to the general 
question. It is clear that one of these principles must 
be reJied oii to Ae exduaim of the other two« In the 
argument in the Court of King's Bench *, for the lessor 
of the phiBtiffiR^Boe diBktwhistle v, Vardill, the whole 
of these three pdnts iippear>to have been blended to- 
gether ;<aidiaugb it is ceplainlyr proper to add that, with 
respect:'^'jtha^.ipa(tit»Iflir'Hcaii6^ ^e contract, birth, and 
doimcilB^ ymi^ ^oodfessedfy io lond country. But this by 
the wsyr :^IIia;^e i^dekTxsbmd .to 'speak to each on its 
QwagtxHmd;.- :*' < . .••'■•. ' .'■■';. 

ly^ • The suprewxe, aiidin^^e^ the only power giving 
and xeg^lating a right to /q^^. presides in that country in 
whiph, this property is pl^fd^.. This is a jii« gentium 

* ^, ^mi, &Qfm. 440. 
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applying.toihHaiidependeiit nations. The State hits> the 
chief jnliere9tiin4he land ; and to this cLrcamstance 'the 
peculiarity oC/oenpi^itation and governi^ent of dJffiBtfmi 
counlari^ isimaifrfyrl^ be attributed : to thiacaFCiaiuitaRGe 
is to be traced, not only the origin of par.ftitfularnmtHu't- 
tions, b«itut;j(5 ils^'lhe^rand BOwecernkmcd baa apAng 
those gieftt tpoliUoal QinkVukions and . Idvolv^ioto ythidh 
at times h»v^ agH|iljacl»a»d convulsed ^bencUriHsed worid« 
The ass^thag tbds £rst principle of international law^has 
occasioned iJie clash of arms and the dki4i>f ifiteenitiond 
war; and this {ffinciple has been mtdntalotdd aittthe'CCMit 
of much treasure^ and at the great salcrifice of human 
blood«-4t is established on the defeatiafnttppoisdng nations^ 
^-^'^ QuUibet adwiiu in percipiendd' hareditaie, succ^dU 
non secundum sute personw, sed 8mntadunt\jura terra 
SaxonieBf etiam cujnscwnque terrcB Mtfi. she' Bhvaria^ 
FrahcuBf velSnemcOiinationis*^^^ . ^' il 

To the same effect speahs also Ersldrie, ill his institute 
of the Law of Scx>tl8ndf » ' Iih the midst of laying dowti 
the rules gdvernidg the subc^s^n to* hieritable' property, 
he says, ** Before gcHog further, we lomy mention, as an 
universal rule in every country^ that, the -succession to 
knd estates, and all hctdta^«ukject8>'iifu&krbe>^treni»l; 
by the tew of the kingdom or >(liate^ where Ihoy ane^situ^ 
ated, and not according liQi iim im :c&>mt<»ftiT of: thr/proM 
prietor, though he should happen to die abroad^ ami 
have his settled residence there at his death." 

Lord Coke, observiiig'di!i'tUe6pmfi6ns6f the Judges in 
Calvin's casej^ says, ^^'Alsoiti'theit arguments of this cause 
concerning an aliisn, they told no strange histories, cited'n6 

* Heriiut de CoUincme iej/vm, sec. iv., $ 9. * 
t urn. t. 8. s. 10. {7Bpt.7. 
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foleigniawB, produced no alien precedents, and ti^al for 
two causes : the oae, for &at the laws of England are to 
copious in this point, as, God willing, by the report of 
this case shall aj^ar ; the other^ lest their argument 
concerning an alien bom shauld become foreign, strange 
and an alien to the state of the quefctioti, which being 
queHio juris concerning freehold and inheritance in 
England, is only to be decided by the laws of this 
realm.^ 

In the Second Institutes* Lord Coke speaks to the 
same eflfect t *' Our common laws,'' says he, ** are 
aptly and property called the laws of England^ because 
they are appropriated to the kingdom of England, iii 
most apt and fit for the gOvlsmment thereof, and have no 
dependency upon any foreign law whatsoever, no not 
upon the civil or Canon law, other than in cases allowed 
by the laws of England, as partly hath been touched be- 
fore: and therefore the Poet spake truly herebf'^J?^ 
penitus toto divisor orbe Brittannos : so as the laW of 
England is proprium quarto modo to the kingdom of 
England ; therefore foreign precedents are not to be 
objected against us^ because we are not std)j^t to foreign 
laws." 

^'The hereditary right," says Blackstonef^ "which 
the laws of England acknowledge, owes its origin to the 
founders'of our constitution, and to them only. It has no 
relation to, nor depends upon, the civil laws of the Jews,, 
the Greeks, the Romans, or any other nation upon earth : 
the municipal laws of one society having no conheixiofi 
with, or influence upon, the fundamental polity of an- 
other." 

* 98. 1 1 Com, 192 ; speaking of ttie dtscMt •f tile crown. 
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This rule prevtils with respect to lands allodial. As 
to feudal tenure* and lands holden on principles grounded 
in the feudal law, the lex loci rei 9it<e is a necessary and 
unavoidable consequence flowing from the nature of thet 
holding. 

Feudw, the military policy of the northern nations* 
were devised for securing their new acquisitions of land. 
These lands were allotted by the conquering general to 
the superior officers of thfe army, and by them were again 
distributed to the soldiers in smaller shades. As die 
principle of the feudal system was founded in conquest^ 
as all its relations tended to preserve and defend that 
conquest, so all fiefs were originally held by a conditioh 
of military service ; and as a part could not be preserved 
independeritly of the whole, all givers as well as receivers 
were mutually and equally concerned and bound to defend 
the wholet But this could not be done in a tumultuous 
manner) hence, a regular military subordination was 
introduced. Every feudiary was obliged by his feudal 
tenure to attend and support the defence and security of 
the whole country or of a particular district, whenever 
he should be required by his immediate superior ; and 
such superior was^ in like manner, subordinate and sub<- 
ject to his beneftctor or superior; and so upwards to the 
general himself. Thus an army of feudiaries were at all 
times ready to muster and engage in the general defence 
of the country*. Hence* Spelman calls a feud Pr^dvam 
mUUare ; and says, ^' Feudorum iwaentum peperit rei 
mUitaris necearitae^ ; and Somner observes, that every 
inheritance is incorrectly called a fief or fee that is not 

<f See Wright's Traures. f Gloss, in voce < Feodum' 
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h6lden ^ militUB gratid'^'-ihe' grbund of all 'Uesi The 
fifftt principle then of the feudal nations wasr the main-^ 
iAiimgihe possession erf* their lands agaifeist every oppos* 
lag'powerj whether of foreign amis' dr ibttsign laws* 

''It-tfafe»thi9 grand principle of' 'the feb<kl law, lookiog 
more'tO'kheisfipport and strength of the community, and 
Ae'^re^iltlM'^ of their aoquisitiKMifc, ■thOfit-tQ itidividisai 
aggrtiirili^^iiliintV wl^ieh introduced* the ditttittotioB between 
Ib^ ift>m{H%ie^77i^'t2ir^^efo«i» . and the dtnHminm'utUe. The 
iiltimate*{m)per(y4n) asid the govetning power overfall 
the lamdb'^in'thi^ kingdom^ residing in die society or 
€omidu^ty^'atYl^ge,>the use thereof was parcelled out to 
tfiose, who^ in reflnrn, were of common right to perform 
liie necessaly setViees for the support of the whole, or, on 
faflure hereof; ilMantly forfeited their individual advan* 
tages. And' this being the case, the community alone 
bad power^>oi prescribe such conditions and restrictions 
for the holding of all the lands in the kingdom, as to 
tiiem seemed advisable. 

Now, die general or chief for the time being repre^ 
aenting the community, akhoogh at first elected as occa* 
sion reqni^edy yet^> becoming: firmly fixed in his office as 
the danger hecmnHr pernuuient^ i^nst which he had been 
elebted:tor^coDteiid4f*^lie.j9riip2f&fy or dominium of the 
ifuL' lB«CMD(ie:-vestal. in imn in .'his political capacity* 
Bencb, ih respect of the J)omvitiMaui he was cadled D^mi'* 
^^la^iAnd' ben^at the headcC sooiety he was called the 
kM^Lardi i^ooiatradistinistaQni to the mean or interme-* 
diate Lordsvi Hence, ^^ Dominu^ in jure defimtur^ qui 
prapfieiaian rei habet \^^ 

Into whatever country the feudal system or the prin- 
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dpies of ly^eifQudal hm have been introduced, thtsfunda^ 
meaifd maxupo^ ym^ it» inseparable accompaniment — thai 
* the chief tlor^j i* ^j. ji^^ost cases the king, a& represeiUing 
society^ isk.tbe np^r^r^aVlorc} aaad original proprietor of s^Jji 
the land3Jn tJb^ukliDgdpn] ; and that no m^n 4oth;,oF. tan 
possess- anjfifMiirt 9intkf butt what .has b^e^-i^AJi^i^y.or 
immediateljs tdfivinred^ frpi^, him<^ . In. ^nch; cQMiiHtffi^ 4t > i^^ 
th€refi»e^.jeiyite9»;ih9^ti,4^y^ry p«)jeWy/inffJw[4i«jifas;vgo- 

vemed byvtb^>l4l?i^ ofats own society ^oi: c^innbtji) and 
could sot bovinflueftoed by those of^anyotber. Feuds 
wereoriginaUy precjEM^^s^ and held^ ^[iheiiWiijLrOf the 
lord; then they became certain for^QO(Skiym:r, wdyrete 
some time after given for Ufe *. BvAs^ sa Dalrymple f 
observes^ it readily occurring to superioriSj that a man 
would venture himself less in battle wh^fl the. loss of his 
1& was to be. attended with the ruin ofihta, femilyi it 
became at last usual to admit the desceo^nt^ of th6 
feudatory^ jj^To^cied he was able to. perform>.lbe seivices 
of the feud^ and the lord had no just objection against 
ham. Thus, says Craig X^ Lt^etHcBtidiiaria successiotum 
ffon ercd infradis, ncdim iamiaii* hi tenentss^ dicebaniur ut 
apud ii09 hodicy quos nisijfi£^ia:€0m9i{B eausorptwcesserUf 
€i ad serviendum non sf^^qsrai^ Awnm»jnei umdspoB-^ 
9€8sionibu8 removere* ^ Aafi^<iiki»is^3kQcessi€ia.jesftri then 
washy no means an absolute, fright, jBid-'ickadfinowli^dgedy 
as well by what has akeady bebto^hown^ ashy the feudal 
histories of all natioDiSy^)a j/tnB or fdief beiiDg' constantly 
paid to the lord^ in ordet to /seoui^ -the posscssionh And 
even when, by force of^thox idrms of the doioation, the 

feud had obtained an hereditary capacity, when it after* 

... . ■ ■ , ■ 

• Wright, quoting Lib. Feud, and Hanneton de jure feud. 
t Feud. Property. Hist, of Succession. J 20—1* 



waids became necessary for the perforoiancM of the 
feudal servicesi that only one son should socceed to Um 
feud> it was for a Idng period in the option of the lord 
to single out that one from among the sons of his late 
vassalf in whose penK»» he might think fit to renew the 
tenancy I ^^ Sic progrtesum est ut ad filios devenirett in 
quem dominus vellet hoc benefidnm confirmare *." 
<^ A beautiful instance of the remains of this ancieiit 
practioei" as Dalrymple observes, '* i» still to be seen in 
the law of England, at this day^ when a peerage devolves 
to heirs f^nale^ In that emerge&cy» it is the king's pri- 
vilege to confer U»e peerage upon either of the daughters 
he pleases,'* 

From the very nature then of feuds» we see that none 
could succeed to. the inheritance^ but such as were ap» 
proved of by the lord of the fee ; and particularly w^ 
are toremelnbery that the feud itself coukL nbt Jiave had 
an hereditary capacity at all» without his permission ; for 
the feudal donation was not extended beyond thd life 6f 
the feudiary or vassali by any ptesusf^ed intent, but» as 
Craig observes^ was takei^ ^rictly i-^Feudufn ex wa no* 
tura €8t 9p€eie9 qu^dam doMtionh el tequwn e$i ut 6mne8 
d(niati(mea$kU.skietijuri9f ne ^9 plu9 dmasw pra** 
gmfuiturf quam m danaUone «q>re^m<t*" 

Nowj no one could succeed to a proper feud, without 
tb% cons^t of the lord ; and all fei;tds were hold^n of the 
chief lord or the king» acoordiii^ to the principles of the 
feudal law existing in each country. Then came impro^ 
pt» feuds ; the introduction of which) changing in a 
great measure the ancient feudal simplicity^ and giving 
way to many new devices, it became a necessary rule or 

* lib. fisud. 1 1. i. t Dejure/wd. SO. 
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difGCtion of tbe law of feuds, tbat in oonildenition Of « 
feud Unor vmeititunB est inspidendus ;. and that for the 
reabdn, as Wright observes^ expressed in a like maxim 
of 'our law^ Modus legfim dai dondtionu And as tihe 
same author further observes, ** tbat in the considers^ 
tion t^iimff9^op9t feuds^ ^ which sdrt most feuds are at 
this day, not only the terms contracted , but tbecustbnl^ 
of the country where the feudlies^is to be nicely obn 
served }'' or as Craig expresses it, '* Moe Regiafm fwn^ 
minm dat L6g^m^f€ud& qwam tenor *^ 

Thus the introduction of improper feuds introducing 
with them feuoh variety of laws and customs as the genius 
and disposition of difierent countries and people induc6d» 
it becatne a necessaky rule, that in all cMes the custom: 
of the bnd'^^^he Im loci rei rite must be particularly 
observedi 

Fortunately, this trutii has been too often ikcknow* 
ledged, and by too able writers^ to admit of confutation' 
at this day. But as authorities are more convincing than* 
a bare istatement, in addition to what has gone befoie/ 
I must beg attention to the following i-^-*- 

*< This collection," says Erskine**") speaking of tiie {W- 
moMtines/eudorufn'-'^^Hn soferas it is the worik of private 
hands, does not appear to have been oonfirmitd by the 
expnNs authority of any of the German empetorsi But 
it is generally agreed that it had their approbatioti) and 
was accounted the customary feudal Iftw of all the coun**- 
tries subject to the empire, except in a few partitulars, 
where it appears, from the collection itself, that difierent 
or cotttfary usages, were observed in different cities or 
districts. But no other state haih acknowledged the> 

• L. 2, t. iii. s. 6. 
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ftuliiority of tfaose-vrvitten usages. E^ery kingdom hath 
formed to itsdf sucH a scheme of fetidirl'k*uies as best 
agreed with the genius of k& own odti^tition; and the 
system reodved in Scotlattd, diSb^s M widely from the 
GlcMi^fgitidm^feudoT^ in the m^'iikipoiild.i^t!' articles^ 
^tvfke&fii Stiidies tbdm as<sonimbnfbudftl i^l6!d/^i1ibout 
Ao^Pa$ttoidii»g to^h^ speciid usl[ig^>dP'mi^>d^ Country, 
tnUrwlshr to? iiideto:them wheii'Si^ ootn^^^ ^actici^ in 
0«Dr;€0airtsl>n*Iiirtha deciding, thef^o^|f;'yrf^Te)idaI 'ques<* 
tiixbs/i^irery^statdiid'to have regard;' id lli^ei fifist place, to 
its o«^ft |<faiu«es^©lr customs^ 

IVi ^ the' sake ^^efffect speaks Mt. Butter, in his Preface 
to the tMrfie^tltb (edition of Coke on Littleton :— ''^ It is 
allowed/' I3ftyi$ hef; ** that the feudal polity of the dif-' 
ferent comitfi^^ yyf Europe is derived from the same 
origin; duit-tltere is a marked 'similitude in their princi- 
pal inBtMntiMs^' and a singular iiinifd^hiity in the history 
of tfaeiir lise; perfection, declini^, aind fUlt But 'the more 
we go from a \tevr of theii* gerieifal corii^tittitions and go* 
vermments, to a vi^W of illiieir laWd and' tastottis, the l<3ss 
diis similittideand'UiHfoA^ty'ttre dii^cbveraMe. ' 

*' 'Dixis/'^heiicOiKiWB^is,'^" Ihe' history oFe very country 
wberet&e^feudal ki^s ha^i^>9r^aUed, while it presents 
us;^£|ot^efM»i»e>lkaild,fttrildl§f^ifth^a6couttt of the many re- 
^itndntyHhn^f^yed^ by "Mem -ti^c^'Mienation, and of the 
mMy misfthbds'^hieh^hasf^lil^eh 4kken to make property 
uiilftietidffall^ ^sel^t^'ha, '^ U!i)6^other, with an account of 
the mCRfitettt ^am I^Meh hilve b^n used to elude those 
i^est¥li1lhits,' and tb make p^bpetiy free* This is as ob- 
servable in the laWof EnglaJtidy'as it is in the law of any 
other coirfntry. ... . , 

•• But the mode by which it has been eflFected in Eng- 



Ifmd h^^cufiar toEiiiglaiM]. - In other coaatries, where it 
liberty of £^UenA(;iQn ^as been introduced, it has rest^on 
a kind of cflp^pirppvjp^B^ with the lord, by paying him. a^eerf^ 
tain fine,; j^s;^ q. kiiid oC cofia^promise with the f^B&X9% 
of the feod^liQi?)! by allowing them a right o£ red(ni{)klkm^ 
coniinonly.;C^l|pd.ithQioV^ii r^roq^/ (Bat theisl^dib^ 
which a, (imj^m^^'^c^^qtipto^ty bH^iObtfilMijgCorfiiA 
in Engl^c^ (W^imfj^ 4i$'<¥P«vitt. : la Englabd^ an uiiliaiilied 
freedom of .a^ifning^. 8Q<ieige and militfiry«knd? wa&i50iMi 
allowed 9 thfip^r|Hc^ipe;.Qf .8nbinfi3uddtioQ)i-i9^ 
lished ; the alienation of lands was* r^sti^M^d/h^ibe^in*- 
troduotion of cooditjipnal/fees^ and af^i^ar^d^ byitht^iin- 
trodnctioA of estates taii ; entails frofnrfth^iir': first esta- 
blishment were greatly discountenanc^4ft>y^^ comts of 
juJstice^ and they w^fa eluded by the d^ctij^^tof disoonr 
tinuance and warr^ty* In the coursQi^rtiei^, a fiim^ 
wsus.made a.bar to,thfiijiaiQis of the isftu^?ji«jtett,and,a 
common recovery tQ (t^ claims both of thei>i^im^ 9id& of 
those in r^mainfler apd rey^siqnt Mos(^ of these drcum*^ 
stances: ai? pecMliar to tliQ Hisitpry of ^i^^oiod , Hence> 
an English retader, who og^ai^^tbQW^iitiilg^otthe foreign 
feudists with an expectaUpi^ of , S(«idiirg. th^re i^omething 
applicable to thp practic^j^a^.of: Jfet lii.l9!i^foJliWt>i«nL 
country, respecting thftf^aliftna^p^^nte^deilJroportyi 
will be greatly disapppi^^. a\M^ /^ill»'jfef[aih«TjiXKWfe 
positive prohibition ora}iqfijJ5^g.t^^.if<^.wHh0«<fnthfi ^f»ttfi 
sent of the lord: he wiHo%l .K?'?.?^?^..^^^ ^l^tite.f^snf 
qnisitions of what amoun}s.4a.j^n,B)j^f^ti^^; Mfv^lifin^i 
th'^t in some, countries t}^,|Q^c|'s ^^sent $tiii c&f^&m»^ 
a. favour ; that in other^, it,4?^jafjr^t, which thot01ia»fe 
may claim on rendering a certain fine. In shor^^ h^ w}^ 
find th^vyprks of ioj;eig]a|f^u^i^,/fiJled with accouilts of 



tbt ^jfff Hiractu9^^ or ' droit 4e racbaty^ ike ^ftt- 
tiaHe lignagl^r/ iaod the ^ drait deftloda el desveotM}' 
but he will hairdly fiad tb^ woidit or any thing equi?al«Dt 
to the wonl% penditioftnl ^i estate ttol^ duwonttmiaice^ 
|F wa»ty» fiise> m jp^opvery, in the genae in vhkh \n use 
tb^m*'^ He peculiarity of the law of deaoenta of diffitr* 
Mt eountriea ia a further flluatiatkiB of thiapoaitioo. The 
itrOQgeat featumv m ou? own lawa of deaoeata aie formed 
OR the friftdplea of the feudal law na reoeived in thia 
kingdwi- (So powerfldly have thoae principlea oponted 
throughout our in»titution0» that die sucoeMion to the 
cr0wn itaelf ia gofemed by preeiaely die saaia ndea aa 
influence a oommon inheritanoe. There are^ indeed, 
two exceptiona to the uniformity of theae two eouvtea of 
deaeent ; but theae arise from the apeeial nature of tho 
regal office* and are no exception ta our feudal pmoiplea. 
The crown descending by right of primogeniture anaongst 
females oE equal degree^ and not aa in eommon in* 
heritances-4n co-parceny, is fifom the evident necesaity 
of a splesucoession to the crown having induced the 
royal law of descents to depart in this instance from the 
common law, The nonrexcluuon of the Aa(/«&load from 
the inheritanoe of the ciown^ has its foundation in the 
notoriety of the royal pedigree excluding the neceasity of 
thia presumptive mle of evidenee for discovering a< per-* 
sonal descent from the first jMireloaer. 

But the laws of descent of Seotiand, though having 
dieir foundation in feudal principlea also, are a super* 
structure very dissimilar to our own. If, then, it be 
allowed that the countries of England and Scotland are 
to retain their respective independent laws,-"*surely it 
must be conceded that every question of Scottish heritago 
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^ht ta be detenpioed by ibo law of Scotland; and 
every quefikkm of inb^itanoe in EoglftBd be determiaed 
fay the laws of tbia coontry. 

As was obaenr^d m the v^ karoed opmion deliver^ 
ed by Lord Cragie^ in the befoveflaentioaed caae of 
Mttnro V. Boia^, <^ la the early fwdal ages, mdividoala 
held landa in diSeeent coaatriea, subjeet to di£fereni 
saperiora § and it waa not unaeual for the aovereiga 
of one eountry to be a subf^vasaal in aaotber, and 
Without any obligation to reside in any particular 
flace, though aU wefe liable to be called out to attend 
tibe fiuperiw in the perfiMrmance ci their feudal services. 
It would have been most extraordinary, therefore, if the 
vassal's preferring pna country to another should entirely 
gov^m the ooufse of his succession, in opposition to the 
general law of the country where the lands were situated. 
Not more than a century ago, the noble fanaily ^Hamilt 
ton, besides their Scoteh estates, held an extensive terri^ 
tory, with the raqk of Duke, in France ; and it is believed 
they also had property in En^and ; but it never was ima« 
gined that the representative of the family at the time, 
merely, by preferring one of these three kingdoms as the 
place of his general residence, could alter the law of 
descent as it was fixed in the other countries.'^* 

To illustrate this po«tlon, and show the AiU truth of 
the passage, we may revert to a kingly example. 

^< The kings of Scotland had feodal possessions hbee. 
For instance, the counties of Cumberiand, Northumbern 
land, and Westmorland, were anciently held of the erowu 
of England, by the kings of Scotland^ attended with several 
vicissitudes and changes, until the feast of St. Michael, 

^5, Sliaw and Dunlop^ 629. 
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1237 ; at which timei Alexai]4^> kibg of Scoflftiid, fisidty 
x«lea4ed his preteDsions thereonto | 'fisteppeiM by; the 
d^ed thereof, entered into die iBod' fiook'^.tfae Ex-^ 
cboq^er^ and the Parliament Bosds of 2pi<£dward I. 
Iii>coii8ulearatioa thereof^ Heniy IILinai'e.'him thektnds 
ofPiefit^th/aiAlSourby, AaAfliuftatU HJBktBsoBq&^siiis rb^ 
9iAm £ldaru^, byymrtue of thai* sf^oiMMmiiatioh they 
oaotte to Jdbn, /the. eldest son of ihe feUeol iliAighter of 
Atexanderykttig of Scotland, together ^witb-thal kingdom. 
:Si«<.tfae land of Timkde, and the maaor o£ Huntingdon^ 
which' w6De> likewise given to him and his heirs, but wiih^ 
out that special limitation, lbgibvs Scotijb, fell into co« 
parceny; one. moiety thereof to the said John, king of 
Scotland, as the issue of the eldest daughter, and the other 
moiety to Hastings^ who was descended from the younger 
daughter of the said Alexander*." A stronger or a more 
important illustration than this of the supremacy of the 
lex loci m sit(B in ruling the succession to land could 
scarcely be-wished fw. The passage proves two facts : 
first, that the personal dignity even of the chief lord of 
the fee, the first and most superior of men — of one 
country, cannot control the laws of another; and, 
secondly, that the term * beir ^ unless particularly quali^ 
fied,' iS'to be ujidenstood iik the -sense and acceptation of 
the laws of England, when it is the foundation of a claim 
to real stidcession in this country. 

It has arisen through not adverting to the broad dis« 
tinetion between a natural and a civil claim ; between an 
institution of nature, and a right founded in civil com- 
pact, that some have not duly distinguished the different 

« Sir Mtttthew Half's fiUtorf of tlie Cpmoioii Uw of England, 279. 



Yelalbils.oPa «)»imd an Aetn «^ Hofes ut rmAen juru ; 
FSUm mimmnen n^turw" This dietinction sub^tsifdt 
with respect io tDffdretit ccmntries only, but in the vety 
same couiitiy« in vq^aid to different kiids, thid trirth' Is 
apparent, r [Rieteont *« hei^' k technidal, iliid'hltt»feIW- 
«nee to a^patkidaburaiiiieiitance. If an-oMfX^litldiili tthte 
eonntty fate taken by deiicent ah estate fteukohft ftuH^, 
and a&otfitr frotn his mother, on his tl^ih .vidibot agmf 
fkitse estatai will'desoead. to diWeretitfefKkim'^'itf'i^&iec 
words, there wiltbetwo different hurik ^Tboalt one of 
such snccessots ifee heir, as a perBpaar'^ctAiwCKm^ and 
nbt with reference to the particfular lands ins had in- 
herited, woald consequently be a very incorrect predi* 
*cate ; he can be distinguished only «i 'an heit*; oY one 
heir, or more correctly, as the heir tanevfimi kmdf. In 
short, the right to inherit is not per^omiiif^ ^hut the law 
annexed to the kmd itself points out the per^ein to enjoy 
it The right to inherit €ravelkind lands in Kent does not 
depend on any personal status larising from the jdace of 
the contract of parents* marriage, the place of birth, or 
the domicile^ — ^but on the^omiion law of Kent; for' the 
custom is chained to the laadw' An eldeai son cannot 
maintain a claim as heinto iMdsi^Qf thennatarQ-of Bo** 
rough-English, or of Gavelkind, although hiisf iirent<i had 
been married or domtcited^. Qr.be^ hioisdf .doixiieiJM^ or 
born, in a county or disti^rin wldch'he.woadd ihaVe in* 
heritedi had his ancestons/^died noised ofi laada m sueh 
county or district. The ^attis of the <s<m is'a seeoii^ 
dary consideration ; ridie nature of 4he land in pcMntiefi 
descent is the first question. Th& power to inherit at all-, , 
as we have seen, was at first only permissive ; it exists 
•now in the manner alone in which it was permitted. The 
title through primogeniture, in any case, is merely fortui* 
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tauB, and i» il^hoUy unwarranted by the prineiple of the 
very law from which it id derived * ) it operates at this 
day on such land only as the counie of its descent per* 
mits. 

Tbef e is, indeed^ one status in this country which may 
peitiaps be thought an exception to this doctrine ; that is 
the status of > sovereignty. If the king purchase lands 
of the custom of Gavelkind, or of the custom of Boiough* 
English^ he is seised in juts conrnwy and they descend 
together with the crown, and not according to the cus- 
tom of the landf. But first, the king beang Ae supreme 
lord of whom a& lands in the kingdom are hoiden, he 
himself cannot be subject to tenure^ inasmuch as he can«- 

not hold of himself,-^the maxima nemo potest €$h tenene 

I" 

^ The suco48SiM to tho feucli Wm by mii the ton8< lib. F«tid. 1 1, 8. 
<* But," as Dalrymple obsevves^ " the incompatibility of performing that ser- 
▼ice by many, which, as the feudal services were of various kinds^ could per- 
haps be performed only by one, being observed, the law of SAture, and 
which, till theA, had been in private auccesdonsi with very littU exceptions 
the law of the worlds gave place totally to a law which was peculiar to feudal 
principles, and the succession, not only of the daughters who had long befbre 
been excluded, but that of all the sona in general, g«ve way to the ittee«9- 
sion of one son, and one son only/— At the same time, as the feudal nations 
were very long in continual dangers, both from foreign invasions, and from 
iotettine commtftionay it was pbunly inoongrtieoa, that the chance of bein^ 
the first-born should give the possession to a person perhaps unfit to defend 
it; therefore, the grantor reserved to himself the power of choosing the parti- 
cular son whom he pleased to glte the fief to." (Ub. Feud. 1 . 1. 1 .) 

** Some ages after, when security in the feudal settlement made this chance 
direction (viz. to the eldest son) of less dangerous consequence, the natural 
principle of giving the fief, since one could only regularly hare it, to that son 
who first presented himaelf in the train ^ftdftu, took place) and the right 
of primogeniture came to be fully established." — Dalrym. Feud. Property, 
^1—203. And'Sir Martin Wright (quoting Lib. Feud.) says, that <* the 
eourse of aucoeaaion of all proper feuda beloDged to the sons (ezolerife of 
daughters) and to tliem equally ; until by a constitution of the Emperor 
Frederick, honorary feuds became indivinbUf and as such they, and in tmi- 
iatien of them, military feuds, in moat couatriei| bsgsa to defloesd to ths 
eldest son only."— Wright's Ten. 31, 32. 

f Hob. Gavet. 82. Co. Ut. 15. b. 
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ei DGmiwuBf though antiquated with respect to the subject, 
must, I conceive, be always applicable to the purchases 
of the chief lord; and secondly, the dignity of the king is 
such, that he cannot sever his body natural from his body 
palUic ^ ; and, whenever he acts, he is consequently act« 
ing in his superior capacity — ^in his political* And «ven 
diis case of the king is not properly a personal status, 
but the dignity and power annexed lo the regal officii 
Gontrcdling the customary nature of the descent : for pur-> 
chases made be/ore th» accession to the crown vest in 
the natural capacity f. And we have seen that this 
prerogative does not extend even to the status of sove* 
reignty of another kingdom. The king of Scotland held 
lands here of the lord, by the law of the land. Much 
less, then, can it be expected that a foreign mbject, by 
introducing his personal status, could inherit, in opposi- 
tion to the law annexed to that land which he would wish 
to possess. 

The conclusion is, whoever claims as heir, must be heir 
within the meaning of the law applying to that land which 
he claims to inherit. 

And now to apply the foregoing to the respective coun- 
tries of England and Scotland :-»-And first for the first of 
these. 

1. First, by the law of England, a child born before, 
or but of marriage, is bastard, and is not rendered legiti- 
mate by the subsequent intermarriage of his parents ; he 
is neither " leffitimus^* nor " legiHmatus.^* " I read in 
FUta,'' says Coke J, " that there be three kinds of bas- 
tards, viz., manser, nothuSy and spurius, which are de- 

• Case of the Dutchy of Lancaster, Plow. 212. 
t Hale's MSS. note Co. Uu 15. b. 
t Coke Lit 244 a. 
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s9^|»ed ia tiirool4 venes, tkc But Metiefixk tkem bH by 
tb#.i^aixie of bastards that be &>m <H|t f;iC latiF&l mar^ 
f|?i^«" -^i^t ^* Boftard i» he tfifbt^:4stTcbQm of any 
H9mM^Qt majTiied'^." FmmA flayi^fg ^^f J[ie4hp.t'i«^i«^<i6fl 
qa^ooCn^arrifige 19 called basta^Jn' rj^hpinglt th^word 
*-l(fiCi^t^'iMl$^il»4«4y a.mspml &ti ^^^hrhR^tiVfM^aiivears 
fi»ahKfeMtifeJ»*t avoida) { '^^ fcroif,vj«ya}lhtt f^. a wo- 
i|^il::igr¥iijbiWiAkt ehil4( * take & tMbbilDd^othft)«m& (from, 
tbewj^r}**')^! iwtW4' «x weeliar oj^hie imt haslwd." — 
*' Qtif ev damiia^o coifu notciMiftir :iiitliHr^j2ft&ef9# non 
c(ei^ijPH4^I<^9^!'7^ fiikt maxim frequently' ijmted by Coke ; 
and Ij|ttleb9n»'49r4K€|U>as. he, doth eeveml times designate 
%ugil^fii%iMnjlMfm•^nV. A bastard, by our English kws," 
tf^fs ^lackstooe, ".IS one that is not only begotten bat 
borp o^t of l^pt^ ito^trimony. The civil and canon laws 
do not aljk^w a (^d to remain a bastacd^ if, the parents 
allemfl^rd^o ifttei^arry : jEind herein <they :differ most 
materially XfOOi. our law; which). Jthoogh not so strict as 
tf> lieqiaiire ^ha^iibejchild^liriil^ be be§iMen, yet makes it 
an indispensab,Ie.c09Ationj tp-nmki U legistiimaAe, that it 
shall be ^orn aftj^r.liwf^iWedlfMck;!;/'-^^" The doctrine of 
legitima^ ^iaisnbf<;44Ml iDamnge," says Mr. B«der§, 
*' /«r&l^:j9eyocJidpii!ysd 1i»tQ jth^fipgilish law ; and the xe« 
f^£^tf f ri(be]^IQbiien]^jpf lont p^dtibn to admit it, on the 
oQ^a^n(c)9i^iim^ JVl'?uSiri£dittrd Coke's Commen- 
t^fii^.iil j||H(i)i(pi(rfjl^^)Skrl^^ and other 

'^»\!mu'^^9d^ Sll«m)r9ite ia^ni^iof their jealousy of the 
civil, j«H^,p^n4.tbw''fim|aeM(injdpp<^ foreign innova* 
tiqps.'' Tk^ !^e 9^1 on,:^Jbit^.ii»regoiDg express autho* 
rUy> ihiit a cbil4 bor«^,ii^ff),manri«ge is bastard, and 
also that he cannot be made legitimate by the law of this 

* /># Term* de la ^>tiW< Battatd: 
t FmchU Law, {edit. 1627), p. 117. $ 1 Cora. 454. 

$ N. 1 Co. Lit. 245. a. 



country Atbilgh the isnbsequent espousals oTInd pat^^tsr.^ 
Now; LdM^G^ie itiysi'^ ]^€»e8, in the legal underst^tadifi^ 
of''fiie^otl]6l4>n4aM^^itn]^efh, that he is etiyitstisnv^t^ 

sCita^*/'^* ISQ^Itb iiiy'tiaiiid, is concluttliMr BalPa^<I> 
am ai»1i»^4hal>^dtt^6 dH^ ^oiae ^o iinaigM^tbat lhU<^le^ 
nition Of iSdkevitDesr^ot )ioiicl^de>fte iiotfLd0d)ll»^iin«»^ 
tbe.ii«haff^G»f{.bCf3cbady<ib Mfi>b«i(^ ^^f\^mA^^ 
the pMwttts/^ we wilhgdiito the second )^\M Iprdpo^' on 
this headi ^irfii is, -that^ ^ V' ^ ^ -'^ • ' 

2. Amail'bbmbefoie(mamagetetidto%b4«f)ffte 
this country, butj^by^tiie express and)p«6il^e^4dkWdF£ngw 
land, he canoot inherit lands in England, ei/^bdiough his 
parents do subsequently intermarry; tAttd, * howev^t 
some may disixke the citation of <' diAMchors;^' i sh^il 
take thf liberty of :<tommencing with ifaip 4de^ in our 
law^GlanviUe*; fbr,;aaSir William Jott^a^id obbetfyed.f 
*< as to our cmeteftd lawyeri^, if theii< doctritl^iie noi Idw^ 
it must be left to mere histonaub and antiquaries ; but if 
it remain uinmpeached i^any later decision, it is not only 
equally binding with the ns&st^'lree^nllaw, ' biit has the 
advantage of being matutedi tod a]^f>rov^ by the coi^ 
leoted sagacity and e^rieticeJof ag^^'^^-^i^Ovta^^st 
quttstio,*' says Glanvilte^^ ^^ ^i ' <{\m^^' sidf^^fa i^^etelf 
matrem suam desponsBvldriLt^<luei«t ^IfitliiP^f^e^tWit^,'^' 
utrum talis filius sit UigitkiiUtf/hmesf ciimf^sbdia ih^Aa^W 
suam desponsayerat : Et quideaik ItoetisSCftrfidiifi&^ahDri^^ 
et leges Komanas talis ifitiusi «i(r legitisofa^^hieer^, ^tsmeii- 
secundum jus et consoeAidiftem' regni nulla nifodbitiLn-^' 
quam haeres in hsereditG^stlitih^ttr^ vel haereditatem^de' 
jure regni petere potest/' > 

, * Co. Lit. 7, b« t Bssay on tlio Law of BaiUnents, 76. 

X Qlanv. L 7. c. 15. 
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*' This decision of Glanville/' observes Lord Littleton, 
'' is very remarkable ; as it shews the entire indepen- 
dence of the law of England on the canon and civil laws 
in his tidie*." And this decision, I may add, is very im- 
portant, as it shews, that one born before the marriage 
of his parents, could not inherit lands in Englai^ so 
early as the reign of Henry II. 

Now copies the statute of Merton, 20 Hen. III. c. 9. 
Here the Bishops, as Lord Coke observes, specially 
move and request the parliament to alter the law of the 
land, because it is contrary to the law of the church ; 
which request is refused with great warmth and firmness. 
And as this statute is so germane to the matter in hand, 
standing as it does unimpeached by any later authority, 
and therefore as binding at this day as it was in the 
reign of Henry IIL, I shall extract it verbatim from the 
Second Institute. 

" Ad breve Regis de «• To the King's writ of 
Bastardia, utrum aliquis bastardy, whether one being 
natus antematrimoniumha- bom before matrimony may 
bere poterit heereditat' , sicut inherit in like manner as he 
ille qui natus est post ma- that is born after matrimo- 
trimonium, Responderunt ny, all the bishops answer- 
omnes Episcopi, quod no- ed, that they would not, nor 
lunt nee possunt ad istud could not, answer to it; 
breve respondere, quia hoc because it was directly 
esset contra communem against the common order 
formam Ecclesise. Et ro- of the church. And all the 
gaverunt omnes episcopi bishops instanted the lords, 
magnates, ut consentirent, that they vfOuXd consent, 

« Note to the Translation, hj Mr. Beames* (3 Utt. Hist. Hen. II. p. 125.) 
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quod QAtt ante matrimo- that aU such aa were born 
.nium esaent legitimi^ sicut afore matrimony should be 
illi qui nati sunt post ma- legitimate, as well as they 
trimonium, quantuni ad that be born within matri*- 
sttccessionem hoereditari-' mony, as to the succession 
ami quia Eqclesia tales ba-> of inheritance : forsomuoh 
Jbet pro legitimis. Etomnes as the churcli acceptetb 
Somites et Barones uaa such for legitimate. And 
voce responderuat, quod all the earls and barons 
nolunt leges Anglis&mutare^ with one voice answered^ 
qu9 hucusque usitat^ sunt that they would not change 
et approbate," the laws of the realm, 

which hitherto bad been 
used and approved/' 

** And herewith," says Coke, having cited Glanvillei 
'' do 9gree not only o^r ancient authors, but the con- 
stant opinion of the judges in all succession of ages ever 
since, of the ancient law of England. Hereupon these 
two conclusions do follow :'— 

'^ 1. That any foreign canon or constitution made by 
the authority of the pope, being (as Glanville saith) 
contra ]U9 ei consuetudi'nem regnif bindeth not. until it be 
allowed by act of parliament, which the bishops here 
prayed it might have been; for no law or custom of 
England can be taken away, abrogated, or adnulled, but 
by authority of parliament. 

. ^^2* That although the bishops were spiritual persons^ 
ftnd in those days had a great dependency on the pope, 
yet in case of general bastardy, when the king wrote to 
them to certify who was lawful heir to any lands, or 
other inheritance, they ought to certify according to the 
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law and custom of England^ and not according to tqe 
Roman canons and constitutipns, wbic^.wei;e. contrary to 
the law and custom of Eo^lsipid^ yfh^lfx ,^<5 bishops 
soi^ght at this parliament to be re]ile]fe4*5.'V^, ., 

' Bractonf ^ having quoted the st^tiit^ <^f^^^]:ton» goes on 
to swritha^^j^^^b the statute is flontVafy. to the canon 
law, that this is of no importance with rf^peqt to o^Jrmu- 
canon law can| ba>^ nothing to ^() wffJi tjifp rjgjbt of sue* 
cession. V;fA^ ad .^ap^^t^Mi^/'.says he. 

^' giui^^ D^eftiflj^nt^ea quae sgi^tufjia , 9iiAt» ad regem 
vero et ad rfgnuijn ^ quae sunt tempp^H^ juxta.i}lud» 
Coelum ceeli doo^inoi terram aut^nx dedit £liis faominom. 
Et unde ad papam nihil pertinet ut de temporalibus dis- 
ponat vel ordinet, non magis quam reges vel principes 
de spiritualib^s, ne quis eorum falcem immittat in mes- 
sem aliepam., Et sicut papa oiidinare potest in spiritu*- 
alibus. quoad ordines et dignitates^ ita potest rex in 
temporalibus de hsereditatibus dandis vel haeredibus con^ 
stituendis secundum consuetudinem regni sui« Habet 

ENill QUOPLIBET RK^NUH 8UAS CONSUBTUJOINKg EV 
DiV£RSAS, POTER](T. ENIM UNA ESSE CONSUSTUDO I» 
REGNO AngLIJE ET ALIA IN JUSONO FrANCUS QUANTUH 
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'^ni t1e|a also, und^ the hefjd *^De exceptionibua 
contra j)ersonan^ (j^uerentis in gjeperalij," empii^ others^ 
enumerates oastardy. And in the next chaptejp, speak- 
ing of the mi^nixer in which the question of bastaxdy is to 
be tried, says, ** Sunt etiam alias causae bastardise quamm 
co^nitio ad curiam Christia^itatis non est demandanday 

♦ 2ln8t.97» t L. 5. fol. 416, 41f. j L. 6. cap.38. 



lit si tetiens excipiendfo flicat petentem nihil juris habere 
quia'bastardQs'prd eO quod natus fuit antequam pater 
strus matretn ^al^^'desponsavit.''' 

But this case, h6 afterwards says, should be tried 'by 
the ^Yem^oyi/Vwi^'^y ^because, according ^d'tne Vanon 
law, sucli^k ^fer^fe^^i^Iegitimate, \^}^miS^i^g^ 
fandf he i^^i^B^dJ ^^'■" -'''" " " •' '''' '" ''' "^^^^^ "^^^'^ """' 

de BirigKimC brldugttf^ k'h' Assise of* Mxiirldaunoester, as 
son of Henry^'^'ilinghdm, It was p^ded in bar^ that 
he was born before espousals, and the statute brlMerton 
Was quoted* It was then said, that it should be certified 
by the bishop, whether he was born before or after es- 
pousals, and that judgment must be given by the law of 
the land. And the prelates said, they were afraid to 
answer, inasmuch as an ascertained bastard was in all 
cases exclcrded frtoi any thing. The writ abated." 

This was a tolerable confession by the bishops of the 
hopelessness 6f establishing their favourite principle of 
legitimation ; and, as they refused to certify under such 
citcumstances, it came to be established, as Lord Coke 
observes, afler citing an instance of this kind, ^' that 
special bastardy (viz., that'^he^defendant, &c., was bom 
before espousals) was to be tried in the king's courts, 
and general bastardy in court Christian ; and herewith 
agreeth our old books, and the constant opinion of the 
judges ever since*," 

So Fortescue f , who alt the request of the prince is 
declaring some cases in which the determinations of the 
laws of England, and the civil law of nations, (as Mr. 

* 2 Inst. 99* t De Laudibus Legum An^UfP^ cap. 39. 



42 J%e La^ of LegUkmtim 

Amos has rendered Civilium) disagreei says, '^ Prolem 
ante matrimonium natam, ita ut post legitimamy Lex Ci« 
vilis et succedere facit in haereditate parentom ; sed pro- 
lenii quam matrimonium non partt, «uccedere non sinit 
lex Anglorum, naturalem tantum earn esse, et non legi* 
timam proclamans/' 

Lord Coke in his commentary on the statute of Merton 
says *, *^ Some have written that William the Conqneror, 
being bom out of matrimony ; Robert, his reputed father, 
did after marry Arlot, (query. Harlot 9) bis mother, 
and that thereby he had right by the civil and canon law, 
but that is contra legem AngluB, as here appeareth." 
Now, this shows, that with respect even to a person 
claiming the throne, although he himself was bom, and 
his parents had intermarried , and were domiciled, in a 
country in which legitimation per subsequeni mainmO'^ 
nium was the law, yet that this has no weight in the 
claim to a legal right in England. The fact is, that, with 
respect to the case of William the Norman, neither the 
canon law nor the law of England, as now constituted, 
had any concern. WiUiam came to this throne A. D. 
1066,. and died A. D. 1087; The canon law on the 
subject of legitimation was copied from the civil law, and 
adopted by the Pope A. D. 1160, (6 Henry IL) As to 
the law of England, at the period of the entry of the 
Noimans, it attached no disability to bastardy. For 
William, from Spelman's account, appears to have con^ 
sidered his own bastardy rather a title of distinction than a 
subject of disability, or even of disgrace. ** Nee Ulius 
iffitur gloriosum Angiite subactorem Willielmum Norma^ 

* 2 lost. 99. . 
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ntcm, puAmae videturt qtd epistolam (ni Mas plur^e) 
ad Alanum Briiannue minork Camitem, sie ordiiur z**^ 
Ego fFillielmus eognomento Bastardits'*." He wookl 
hadly have been so mad as to have written thus, had 
there been even a qiteation of a bastard's incapacity to 
the throne at that time. 

BlackstonOj enumerating persons incapable of inherit- 
ing, says, ^ Boatfunlsare incapable of being heirs. Bna^ 
tards, by our law, wee sUch children as are not b^m 
either in lawful wedlock, or within a compete»thtime after 
its determination. Such are held nullius filU^ the soa» 
of nobody; for the maxim of law is, qui ex danmato coit9$ 
Tuzscuntur, inter liberos non eompukmturJ^ Then he goes 
on to say, '* The civil law differs from ours in this point, 
and allows a bastard to succeed to an inheritance, if after 
its birth the mother was married to the &thev ; and alsot 
if the father bad no lawful wife or child, then. even if the 
concubine was never married to the father, yet she and 
her bastard son were admitted each to one twelfth of the 
inheritance : and a bastard was likewise capable of suc- 
ceeding to the whole of his mother's estate, although she 
was never married ; the mother being sufficiently certain, 
though the father is not. But our law, in favour of mar-* 
riage, is much less indulgent to bastards f ." 

Now, by every one of the foregoing authorities, a pef • 
son born before the m.arriage of his parents is expressely 
and positively excluded from inheriting lands in this 
country ; and this, too, in the very face of, and in direct 
opposition to those identical laws by which he may become 
legitimate in a foreign country-— the pivil and canon laws. 

• Spelm. Glo5s. verb. * Ba^tardm,' f 2 Com. 247. 
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These auihovftufe «re all fomsAed <inodifect\p|q;MMitk)d 
any foreigo^faiW' or pvctioe.Tvikiefa lesihib&8'^IM^'^brar3^ 
{BYnci{>ie ; dkey are att mahifestly-'airidifbiJIiMy dppdaed 
tO'iany >6l8ti» or condition, haiving^t jts^foandarfibii icf the' 

HiWieteJi^ idd«d» the c^M^^^boMlM ei^n^'^txA, fmdiep 
puisne, which >mi^i3isst4b(mght arileocbepqoif to4iiis<gdae«* 
islJcpivskinon.lof^thet^incapiaic^ oMas^ii^^o^^iMimt by 
oiuHl^nrihiTbiiiaaasev however»'hiid Jt&'^fiiofiila(libn ia ^ery* 
spccihliokioiirasitlincesrand,*iQoit'6MHlaihiyi fe^tio €fxoep^ 
tibn]itQidie^pffUHr>pIe8.ah«adyl&id^d^^ t.Thfecaise ariBesy 
as is weHtknowir^Tvfaen a man has arbastavd son:and aftei^ 
wards marrics'hisfhiQther, and then has by her a legttw 

m 

mate.Bonb iTbttf>«idest son is hnstBTd, or btuiard eigne ; 
the youDger) sodutis legitimate, or muZ/cr pw&n^» If then 
the father 4ie»tQ^^ed in fee, (a very moteriftl pointy tvhicK 
BIackatoQe»ii£>teithstanding his miml extreme aoduraey^ 
hai9 overhNabjed f <~^for itiiolds tiatin>thecaseof an estate 
taiif ,) and then ifche -ba^aod ent««th' ckimiag «fl heirio hk 
father, and oodqaedii the kindidnirmg his life; withbut any 
entry ivksde ppon btmhyftiks^finiligr^ and dieth* seis^ i»f 
such estate iniiBe, leaviilg 4bsii0' ajetoally born, 'to whdmi 
theiahei;^t9ilcei4^fice»d^;oiaAftivcase tJiie muUe^ pai$n^ 
and^ettotlp^ra^^though^fliiBok^cfenie coverts, or'undejf 
aayiiicii|nekby^}^aitsoevp#)(aiie)ti(^a)Iy barred of alt ri^;> 
and/tbeisade Vftf ihe ieisfaitl theteby becomes lawfnl heir. 
The fitstrehsdn-gividiil for this tby Biackstone is, ^< as a 
pianishmentbnthevn'uii^ forihis negligence in not enter-* 
ing> during the fio^^rci^s' Uie-titne, and evicting him." 
Tbe reason given by Oeh^]^'^ Jttsttfm non est aUquem 

* 2 Com. 248. + lit. s. 399. Co. Dt 243. b. 

: llo«t.244.«. 
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p$8t' mort^mfdMife basUurdmut qui tato iempore vUm 9uds 
pf0kgilin^h9&Aatitry*'^ria too general, inananch as it is 
«fl4tcabl9it0idyick^ilil«rd»;. but It has been decided that 
4ie. rule tkilrja/petisqiii sinll not be bastardized after hiei 
death, is oaly good in the case of bastard: eigmi-' mmd 
mulier pmfm^^^^ {J^ ste<Hid lieasoa giveibby JSladistVne 
in .lhis^€AS^iiiiop^Hrt0^thci sdme. observation. j1 31 d// .31 v .r. 
The $4ronge$iiijeiitMfe iatfae caseriis^^coiiotinrs^jthe 
eniry of thftnliiisblrdtclaiibingastheirjtaitfae.lfatbery and 
his!^>C<»|tiQii€d uildiat«MbQ(l(.posseflstQBi> (11aei4iastard<;not 
biding oCkta:tolthe/mislier,.his entry, in'iciBDai^erati0nr>of 
law, cannot be.tl^pt)cadi3V9thepossessMh/tck,/lHit't63Qfbtain 
one distinct from» tiiytnudier; it is therefore ^nla^ful, 
and consequently muat/I imagine, opewM tas an chate^ 
ment. Now the only, colour of title to cafiter on the pari 
of the hasUirdi must have been his I^tiniacy by the 
canon law ; and the mulier having allowed the etitly and 
undispnted possession of the land, and the peyfbrmance 
of. the duties and services of tteore iip to the bastard's 
death, the lord will not unriivd the nsatiter after the land 
has descended; for the bastanii living been pe^Inttted to 
perform theseifvices during his life witilioiit objection, the 
allegation of bastardy, com^ 4oo. latev wiiei«>^« f^i^B^txt 
dkh&nmr (the ground, of - hisi > cxd^sioa) by^tbe<* feudal 
lawf )has ceased, and tOjtite)BCXl'pers0iiiii/poB9QB$kMiithb 
reproach cannot apply. lAnd (iiAkA^t^AotemeniXibAy 
the descent, thereupon, dre- dlowedi to 'woflrh^tfasextraor^t 
dinary effect of barring the Absolute rii^A^in this tnue, as 
a signal retribution on .ihe Mft/ie^ for having permitted 
his lord and the law of tbe4a4d.<t0 foe deceived and>frQsi-' 

* Pride V. th« Earls of Bath andlMontague. 1 Salk. I2a. 
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tested under an entry grounded oh a pretence of legitU 
macy by the canon law. If the parents had not intern- 
married at all, t^ere could have existed no shadow of 
title ; but to obviate fraud or coUuskm where it might be 
pmetised, it was rendered imperative on the part of the 
muliir, in order to save his rights to relieve his lord from 
the imposture, by making his dMita in this particular 
case^ durtag the period of its existence. 

The immunity, in this case of baatatd mgni and rMnUer 
puisne^ it will be observed, however, is not applicable to 
the bastard himself, who is liable to eviction at any period 
during his life ; it applies only to his issue. This special 
case, therefore, is no exception to the position-^that 
a bastard cannot inherit by the law of this land : it is 
rather an illuatmtion of his incapacity. 

The origin and reason of the e:i(clusion of these persons 
from the inheritance in England^ is but a secondary con** 
sideration, seeing that they are excluded by the positive 
law. I may observe, however^ that by a principle of the 
feudal law, adopted in this country, this exclusion may be 
plainly accounted for. ** Bastards, or children born out 
of wedlock," says Gilbert % ** were totally excluded from 
all feudal succession, though their parents had afterwards 
intermarried, because the lords would not be served by 
any persons that had that stain on their legitimation, nor 
suffer such immorsdities in their several clans; though 
the civil law admitted iJbem as adopted by the subsequent 
marriage, and so the canon law, because the matrimony 
wiped off the precedent guilt."*^And, moreover, our law 
has many other good reasons for excluding these persons, 
which do not appear to have been observed. 

* Hist. Feuds, 20v—(juoluigCra«y., 



iy Shtbiequ^nt Marriage. 47 

Bustards iute a dntinct class in the history of our law. 
A bastard coald not be a vUiein * ; for as he coold gidn 
nothiitg) it was just that he should lose nothing, by his 
birth. A bastard is iu> consideration to raueuusi^ f . He 
isnot a oAiM wUhiathe meaning of the statute (32 Hen. 
Yin.) of wills :{;• If <' a man makes a lease to B. for 
Itfe^ remainder td the eldest issue male of B«i and the 
heirs males of his body$'-^B. has issue a bastard son^ he 
shall not t^eihe remainder, because in law he is not his 
issue \ for qui mdmjmoiocwtu ncacuntuPf inter tiberos nan 
computentur^."'^*^ The rule cannot be stated too broadly, 
that the description, ' child/ * son/ * issue/ every il^ord 
of that species, must be taken, prirndfaciCf to mean legi* 
timate child, son, or issue ||." 

Now, if our law had permitted legitimation per suise** 
qwm$ ma^rimomtim, the bastard might be made a mUeini 
or continued a freeman, at the caprice of his reputed 
parents ; a man bom to a state of freedom might, by a 
subsequent act, to which he could neither give nor with- 
hold consent, be placed in a status of slavery. The 
decision that the bastard was no consideration to raise a 
use, might be rendensd false and absurd by matter eas 
poet facto : He who had been held to be no ' child,' no 
' son,' no * issue/ becomes a child, son, and issue, in spite 
of the legal decision, — ^by which good cause does arise, 
through matter ex post fdjcto^ for the >et)erso2 of etery 
decision of this kind ; for the subsequent marriage, it is 
said, relates back to the period of the birth, and the issue 
is thereby legitimus, and not legitimaius. 

In addition to this, we must again look to our feudal 

• Lit. s. 188. t 1 Inst. 123. a. J 1 Inst. 123. a. 

} I Inst. 3. b. II Per Lord Bldon. 1 V«l. and B, 462* 
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law. Feuds^ we know^ were (or a long time gNuited d«riiig 
l^easare only^ and sometimes for yean ; and wbeo sw> 
oeediog ages continued them for life, and- the policy and 
indulgence of subsequent times endowed them wilji an 
heneditary quality^ there existed no lajastice'iin tnoulding 
aad regoktiiig their hereditary capacity, conformably to 
dbe grains of the same days. Indeed* after feuds were 
aUowedlo desdead to the male istlM^ it was for some 
tim^in ffae power' of the lord to elect, fvem^he sons of 
his late tenaat^ that one whom he ooneidered best quali'^ 
fied to perform Che feudal services. And this renewal of 
the tenancy in the person of the chosen son, was for a 
long period acknowledged rather as a favour than a right, 
as appears by the * relief cotastantly due on such occa* 
sions. The 'power to hold the land at all, and the Only 
right or title to it, is grounded on the compact or agree- 
ment with the lord. It is not likely, under these tircura* 
stances, that the lord would consent or assent to the sue* 
cession of one not approved of by himsdf ; and as 
this assent to the succ^juon of those bom before 
espousals was never given and cannot now be given 
as the law stands,— bat, on the contrary^ a^ soch 
persons are exichided by the general compact lemd 
agreeasent of all the lords and tenants of this coun* 
try, «£r. by the law of the land — it matters but little 
whether the exclusion of baisrtards in general, or of 
this kind of bastard in particular, is founded on good 
policy, or in bad prejudice* But one thing is material, 
and very material, in cohsideriog cases of this descrqH 
tion,-*-^ vested legal right. 

The interest of the lord in his right by ^ reverter^* or 
what is commonly termed ^ efcheat^* has too often 



^mstpei dbflenrfttbn m- leftsoniog on ihevexdtiision of 
bastatdff. ' If «;i msflr die- t^iaeA of real estate of iidicril^ 
anoe» Ieaidii^>ii6 legifittiate limftred, the land tewHsB^to 
die ford. liUs -mmrifMtly, tiiev^sre, to the intaest' idid 
ad^^antagebfil»d>40i«l/ -it.tfai^ day, that bostanhMdMrii 
not inherit; ' This* tig^ of reveiter in t^^bed^is^-'ti 
nfadi a l^sd<^feiiKl*toodgilised in towit^ ».iai^httntilte '^tf 
Ae heir. ^'Fiiaf^feydlvm^of eUvalry,-:tfae'feiidat)Coii*ai^^ 
whidi, in theory^ alt* jeaet^^was certainlf finifidaft enthe 
piindples of'piiVftte^asidiuttsuIIiediBoni^ em 

pnbUc security^ wduld have been tahnihedr^idT'tl^e^^Bti^i 
matbn of those times, by the adonsBien -- el ^kpfeimale 
blood. And, however h^tly our fofefaAcrfa'': cHiioeptiona 
of honour and mofality may weigh, in ^thesd more en-» 
lightened and virtuous days — certain it nr^ that the right 
of reverter in ihe hnd remains. Thistri^tioannot be 
avoided in osder to overcome the hardshipi orfdificulty of 
any case. • • ,..,.- -,.,,, 

It may here be noticed^ that it has been oontended as 
a matter of convenienee, tfaat« ''persotial statosi' should' 
prevail, in i^osition to the > ^ lex hoi rei via! in ques- 
tiona touching legitimacy oc illag^maeyy as to the jright 
of auccession to ~ real estate^ In aBsMa?^ to 'AbJs, . I only 
ask, if it be m&re convenient to send out; % ob^toswqo to 
ascertain the law of thefisiandaofiOfciAa^'ii|2i|r^<frfr, or 
Juan Fernandez^ ' whichever may hapjIeB to^ have^bac^ 
the place of contract on ( birtk^ than . ^ - dttenxtioe the 
question by the law of tbit country in whicb the labd 
lies, and in which the claim iatuist be maintained ? . /• 

I think I have already shewn that the law of England* 
must govern the decision! of a question touching the de~ 
scent of lands in England, I think I have also shewt^ 

E 
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by cleari' positive, and binding authority, that childrea 
bom before the marriage of their parents — ^in the coin«» 
Qion ciense and acceptation of the words — ^are bastards by 
the law of this country ; and moreover, as a distinct 
point, that children bom before espousals are expressly 
e;|cluded from inheriting lands in England^ by the law of 
this country. I trust I have wrenched no authority to 
^8 purpose, nor strained the plain and direct mean- 
ing of the law to this conclusion. 

And now, to apply the foregoing to the case of Doe d. 
BirtmhUtle B;gainst VardilL Alexander Birtwhistle, being 
seised of l^d of inheritance in England, went into Scot* 
land in the year 1790. That country, it is allowed, be^ 
came the place of his domicile. A certain woman called 
Mary Furdie was also domiciled in Scotland. These 
persons cohabited together, and produced John Birt-^, 
whistle, the lessor of the plaintiff, the only son of the 
said Alex. Birtwhistle, bom in Scotland. Alexander 
Biitwhistle and Mary Purdie afterwards intermarried in 
Scotland, according to the laws of Scotland, Alexander 
Birtwhistle afterwards died in Scotland, so seised of lands 
in England as aforesaid. The question was, whether the 
lessor of the plaintiff could inherit these lands in Eng^nd. 
The case was tried before Mr. Justice Bayley» at th^ 
Yorkshire spring assizes, 1825, when the Jury found a 
speckl verdict to the foregoing effect. The case reserved 
came on for argument in the Court of King's Bench, in 
Easter Term 1826*. It was quite clear that by the 
law of Scotland, John Birtwhistle was legitimate and 
Capable of inheriting land in that country^ But the 
simple question was, is he heir by the law of England ta 

* 5. Burn, and Cress. 438. 
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the lands in England? The Court of King^s Bench 
unanimously decided that he was not. And I think it 
will be difficult to find a single authority of English lawy 
for a contrary conehmon. The case is now standing for 
hearing in the House of Lords on a writ of error. 

I now come to consider the foregoing pages, as appli* 
Qftble to the inheritance of lands in Scotland. 

IL It ia laid down by all the institutional writers on 
the law of Scotland, without any restriction, save that o£ 
mid-impediments, that marriage between parents in Scot- 
land, legitimates children previously bom qv>oad all civil 
purposes in that country ^. 

. I think I have already established the principle, that 
every question concerning succession to land in Scotland 
must be governed by the law of that country ; and have^ 
also negatived the application of personal status, or do- 
micile! as opposed to this principle. 

" A Scotchman by birth, who inherited a landed pro- 
perty, and succeeded to an entailed estate in Scotland, 
but settled in England in early life, making occasional 
visits to Scotland for business and amusement, having, 
aflter about forty years residence in England, had a son 
by an illicit connexion with an English woman, and hav- 
ing come four years thereafter to Scotland, accompanied 
by the child and the mother, where, after a residence of 
^leen days, he was married to her; and having re- 
mained in Scotland for about two months, and then 
returned to England with his wife and child, where they 
resided till his death — Held, in a declarator of bas- 
tardy brought at the instance of the next heir to the en- 

• B«nkt9n4 p. 121^£rsk. Inst. LI, t vi. ( 52. 
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tailed estate, that the son was legitimated by the maN 
riage of his parents*." . * 

Now, the simple question in this case was, whether a' 
man, previously bom, was legitimate by the subsequent . 
legal intermarriage of his parents in Scotland^ for the 
purpose of inheriting lands in that country; in other 
words, whether the law of Scotland was to govern the 
succession to land in that country?' It was determined 
by the unanimous opinion of all the Judges of Scotland 
(excepting three), that he was heir to the land in Scot- 
land. 

I shall tate.the liberty of making a few extracts from- 
some of the opinions of the Judges in this case ; which, 
while they exhibit the grounds of its decision, support, 
I conceive, several of the positions I have endeavoured * 
to maintain* throughout the foregoing pages. - . > ^ 

" There is ' no longer,**' says Lord Ordgie, ** any dis- » 
pute as to the legality of the marriage between his father* 
or mother, which was not collusive or simulate, biit 
true and regular in all respects, and followed out in every • 
possible way by the acts and deeds of the parties inter- • 
ested^ and in all questions of status, so far as relates to 
the niarried pair. The question is, whether the de- 
fendant's rights as tlie eldest son and heir of his father ^ 
by the law of Scotland, is to be defeated by the law of 
England, if (what is not very clearly ascertained) his^ 
father had his general residence in England at the time - 
of his death ? In some part of the argument the pursuer » 
laid some stress upon the circumstance, that the defender* 
had been born in England ; but that seems to have been • 

* Munro v, RosS) 5 Shaw and Duolop's Reports^ 605, 
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given up, and rightly, the defender, before the marriage 
between the parents, being nullius filius, and having no 
interest in their status or domicile ; while they had as 
little in his, except for the purpose, of relieving the pa- 
rochial funds of the expense of his maintenance. 
;' ** It; humbly appears to me that in such a. case there 
can be no just or, solid ground of distinction between the 
authority of the. law of England, and that of any other 
kingdom or country in Europe, in which the defender's 
fathet or mother might have their residence at any pai;- 
ticular period. By the treaty which united the two sepa- 
rate and independent kingdoms of Englfuid and Scotland, 
no such distinction was established, or. meant to be esta- 
Jblished.. On the contrary, while the laws, respecting the 
general government and revenues of the United Empire 
were as much .as possible to be assimilated^ , it was an ex- 
press condition of the treaty — ^and, from the state of the 
legislative body as. then constituted, it was most just---that 
no aljbemtion should be made in the law of Scotland, even 
by the legislature, (and most assuredly not by the courts 
of law of either country,) in matters of private, right; 
irnless -for the evident utility of the people, of Scotland. 
We are therefore to decide the point at isi^ue as if Uie 
two, kingdoms were still sepamte fi^Qm eadi other, . or as 
if it had occurred immediately after the accession of 
James VI. of Scotland to the English throne ; and if at 
that time the law of the, ancestor's dornicile (in tfee mean- 
ing lately affixed to thi^ expression ; that is, the doD^icile 
of choice^ in opposition to those of origin Or birth, or that 
^ivhich is attended to in ordinary questions of jurisdicti(»i) 
would not in the. smallest degree affect the succession to 
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his landed estates in Scotland, it ought to have as litda 
influence at the present time. 

***** But in the transmission of 
landed estates from the dead to the living, as well as 
with regard to the mode of constitution of land rights, 
there is no rule of international law or jii^ genliwn^ such 
as has been already described. Instead of this, it seems 
to be established in all countries, where there is a law of 
succession regarding land estates or rights, or burdens 
affecting such estates, that they are transmitted and con«- 
stituted according to the law of the country where tht 
lands are locally situated. It is unnecessary to quote 
authorities on this point." 

Lords Mackenzie and Medwyn, amongst other things, 
said-*-'* We think it clear that legitimation per subse* 
quens matrimmium is a general rul^ of the law of 
Scotland." 

** Legitimation per subseqyens matrimamvm is now part 
of the undoubted law of Scotland."-'— Lord Balgrat. 

'< The comitcLs g^tium does not authorise the adop«- 
tion of any other law, which is adverse to the usages or 
the common laws of the realm of Scotland." — Lord 
Baloray. 

^* I can see no authority for holding that the place of 
birth has any thing to with legitimation. I cannot suppose 
that it h&s, otherwise our institutional writers would not 
have overlooked it, if there was any such bar. On the 
contmry, Lord Bankton lays down the rule without quali« 
fication, and without reference to the law of England^ 
that marriage legitimates the previously bom children 
of the parents." — Lord Jusxicb Clerk. 
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^< It appears that the defender's fbther was a native df 
Seotland, and his mother a native of England ; but thes^ 
&ct8 seem to me to be of no consequence, as I am hunt- 
bly of opinion that the iex originis of the parents cannot 
influence the determination of the present question. I 
am likewise of opinion that the domicile of the parents, 
at the time of the conception or birth of the child^ is of 
no consequence. * * * It is not denied that the 
legal effect of a marriage in Scotland is to legitimate 
all the children previously born of the parties who con- 
tract the marriage."— ^Lord Gillies. 

** I should have viewed the case in the same light, had 
Mr. Ross been born in England, and had no other connec- 
tion with Scotland than that arising, first, from his b&ving 
possessed and left an heritable estate, subject to the jurisdic- 
tion of the courts of this country ; and, secondly, from his 
marriage having been contracted in Scotland, when, as k 
natnral-born subject of the crown of Great Britain, he was^ 
as living within the territory of Scotland^ in every respect 
as amenable to the peculiar provision of its laws and in- 
stitutions, and as capable of acquiring rights and qualifi- 
cations under them, as he would have been amenable to 
the laws and customs of England, had he chosen to 
remain in England, and to have contracted marriage 
within the boundaries of that division of the empire. In 
shorty my judgment depends on this simple view of 
the case, that the defender's parents having, as natural-^ 
born citizens of Great Britain, been in a capacity, at the 
time of their marriage, to subject themselves to the pe- 
culiar laws and institutions of Scotland, and to tlie effects 
and qualifications thence arising; and having so sub- 
jected themselves by coming into this country, rendered 
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^tb^otiselves amenable to its jurisdictions, imd aokmnizing 
tlieir marrkige according to its laws, Cufltomsi and iDBtiiu-* 
.tipos^ did thereby contract all the obligations and conse- 
qtesnoeB, which by them are attaoh^td to. the state of 
0iar|fi^$ ftnd that one of these ecmeq^eac^s being, that 
.«hihben antecedently procreejte^l of . aoeh p^mntsk as may 
hsireiaftemramdamanried, and vho Mr.ere wdep iio disabi- 
lity to^Biatijy'atjtiie time of their eono^plj^ aad birth, 
diaUberthfim^^legithnated, it mtiat joUqw> tfiat the d^r 
fender isto'lpe tecognised as a lawful cbild^ and his right^i 
enforced accordingly. * * * * From these propo- 
sitions, it is to be inferred, that when the law of Scotland 
is called upon to determine any case of legitimacy, per 
subsequens matrimonium (the marriage within Scotland 
being admitted), it requires no investigation in point of 
fact, excepting in two particulars ; first, the filiation of th^ 
child ; and, secondly, the condition of the parents at the 
time of its conception and birth, whether they were then 
free to have intermarried with each other, or whether 
they were capable of forming that connexion/' — Lord 
Meadowbank* 

Thus, I think, the positions I have humbly attempted 
to maintain are strongly supported by the opinions of 
these very learned judges, which I have now taken the 
liberty to quote. I shall not assume the liberty of re- 
marking on the relative legal merits, in a scientific point 
of view, of the legal professions in the two countries ; 
but I think I may be permitted to observe, that the deci- 
sion of so large a majority of the Judges of Scotland^ 
grounded as it is in principle, and maintained on autho- 
rity, must be entitled to considerable weight, even in the 
^ouse of Lords, on a question of Scottish law. 
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It U to be hoped, for the mutual iudepeiiclence of the 
laws of Ei^landand of Scotland, that when these cases 
shall be brou^t forward in the Supreme Court of Ap- 
peal, there may be present in the assembly of hereditary 
judges one whose pirofenmd legal talents and acquirementibi^ 
and miwearie4 research, into the hidden.* and ohdout^ 
mysteries of the^ law, hetve interwoven ins stame-iWilh btvt 
itself; the poivfer and purity of wfaose.'l^gaL.deailioAi 
have been the th^aie^f admiration atid rei^pecstv'nalessof 
this country, tfaaii of the whole British eispire* . . 
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